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LETHAL LOOPHOLES; DEFICIENCIES IN
STATE AND FEDERAL GUN PURCHASE LAWS

THURSDAY, MAY 10, 2007

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON DOMESTIC POLICY,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,
Washington, DC.

The subcommittee met, pursuant to notice, at 2 p.m. in room
2154, Rayburn House Office Building, Hon. Dennis Kucinich (chair-
man of the subcommittee) presiding.

Present: Representatives Kucinich, Davis of Virginia, Burton,
Issa, and Bilbray.

Staff present: Jaron R. Bourke, staff director; Charles Honig,
counsel; Jean Gosa, clerk; Nidia Salazar, staff assistant; Auke
Mahar-Piersma, legislative director; Natalie Laber, press secretary,
Office of Congressman Dennis J. Kucinich; Erin Holloway, legisla-
tive assistant, Office of Congressman Dennis J. Kucinich; Leneal
Scott, information systems manager; Jacy Dardine, full committee
intern; Ann Marie Turner, minority counsel; Allison Blandford, mi-
nloril‘iy professional staff member; and Benjamin Chance, minority
clerk.

Mr. KucINICcH. The subcommittee will come to order.

This is a hearing of the Domestic Policy Subcommittee of the
Oversight and Government Reform Committee. Today’s hearing
will cover Lethal Loopholes: Deficiencies in State and Federal Gun
Purchase Laws.

We have three panels today. I will be introducing the first panel
in a moment.

Without objection, the Chair and ranking minority member will
have 5 minutes to make opening statements, followed by opening
statements not to exceed 3 minutes by any other Member who
seeks recognition. Without objection, Members and witnesses may
have 5 legislative days to submit a written statement or extraneous
materials for the record.

Good afternoon and welcome. The Domestic Policy Subcommittee
of the Oversight and Government Reform Committee has come to
order. I want to recognize the significant contributions of the rank-
ing member of the full committee. This hearing is bipartisan in its
conception and in its development. I want to thank the gentleman
for his cooperation.

Today in America, people who shouldn’t get guns get guns. It is
that simple, everybody knows that. How they get guns and how to
prevent them from getting guns, that is not so simple. That is why
we are here today. This hearing will focus on lethal loopholes and
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deficiencies in laws designed to prevent high risk individuals from
buying firearms. There are other important reasons why America
has such a high rate of gun violence, gang activity, inadequate pro-
vision of health services and cultural attitudes toward violence.

But those issues are for another day. There are many Federal
and State laws that have been on the books, some for decades,
aimed at preventing certain categories of people from purchasing
guns. The problem is that they do not function properly or are not
properly enforced.

In 1968, when Congress passed the Gun Control Act, it made a
judgment that certain categories of individuals termed “prohibited
persons” should not be allowed to purchase or possess handguns or
long guns because of the high risk that they would later use these
firearms to commit crimes. Prohibited persons include convicted
felons, illegal aliens and individuals with serious mental health
issues. The problem was that it was difficult to determine which
individuals fell into these categories when they walked into a gun
dealer to buy a gun.

In 1993, Congress passed the Brady Act with the goal of in-
stantly checking a prospective handgun purchaser against a na-
tionwide data base that would contain all information necessary to
determine if the purchase was a prohibited person. To the extent
the data is in the system, the background check works fairly well.
Between 1994 and the end of 2005, Federal and State law enforce-
ment performed about 70 million background checks and identified
1,360,000 purchasers in the prohibited categories, a rejection rate
of 1.9 percent and over 90 percent of prospective purchasers got an
instant response.

But this is only part of the story, because that system is only as
smart as the information we put into it. And a lot of those people
the system lets through we all know should not be allowed to own
guns, people like the disturbed young man who took the lives of 33
innocent people last month at Virginia Tech.

We will hear testimony from the Government that the informa-
tion in the data base, actually three data bases, collectively called
NICS, is woefully incomplete. For some prohibited persons cat-
egories, there is much less than half of the data that should be
there. And about half of the States don’t provide the FBI with any
mental health data.

Much of the information about prohibited persons originates in
the States and localities and they often fail to collect this informa-
tion. If they do collect it, they don’t send it in a usable form to the
Federal Government. Why? Well, after all, that only hurts the
States, which rely on the data where illegal gun purchases and gun
violence occur.

Part of it is that the current law does not obligate the States to
report this vital information and it is difficult and expensive to do
so. Some States have other policies that get in the way.

The result is that 40 years later, 40 years after the passage of
the Gun Control Act, individuals who are prone to use guns ille-
gally are still getting guns legally. There is legislation currently
being considered by the House Judiciary Committee, H.R. 297, the
NICS Improvement Act of 2007, which is designed to remedy the
States’ reporting failures through a combination of direct funding
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for improving States’ reporting systems, fiscal incentives for States’
compliance and penalties for non-compliance. We will hear testi-
mony that passage of this law would help reduce illegal firearm
purchases, but that the law alone won’t be enough.

Even if this reporting improves, there remains the gun show
loophole. The Brady Act’s instant background check only applies to
Federal-licensed firearm dealers and not to private sales, including
sales by unlicensed dealers at gun shows. These private sales are
largely unregulated and many guns involved in firearm violence
have been traced to gun show sales. Instant background checks are
not the only avenue to enforce gun control and the Brady Act.

Federal Government enforcement is primarily the responsibility
of the Bureau of Alcohol, Firearms, Tobacco and Explosives, the
ATF. The ATF can investigate, inspect and monitor sales of li-
censed and unlicensed firearm dealers, revoke licenses or refer for
prosecution dealers and purchasers who break the law and work
with State and local law enforcement to prevent illegal sales.

But there is reason to believe, including Government studies,
that the ATF does not do its enforcement job well. This hearing
will investigate where lax enforcement is a product of the AFT’s
lack of resources and authority and where the Bureau simply does
not use its authority well. We will also hear how Federal law
makes it difficult, if not impossible for State and local law enforce-
ment to get data necessary to trace guns used in crimes back to
the gun dealers that illegally sold them.

In spite of these limitations, we will learn the unbelievable story
of the efforts of New York City to fill the Federal enforcement void
by suing out of State gun dealers who are the source of guns in-
volving crimes afflicting New York City. In setting the suit, the fed-
erally licensed gun dealers located in Pennsylvania, South Carolina
and as far away as Georgia agreed to a 3-year inspection and mon-
itoring regime administered by New York City. I guess necessity
really is the mother of invention. It fell upon a city to enforce Fed-
eral law because the ATF is AWOL. Kudos to New York City,
which has sent its top official in this area to be a witness today.

Our third panel will focus on the States. We will hear testimony
on how some States do a better job than others. First, we will learn
about how some States have enacted laws and developed internal
systems designed to improve their data collection and reporting.
Second, many States have moved into the vacuum of Federal regu-
lation and have passed laws regulating non-federally licensed deal-
ers and effectively closed the gun show loophole.

Finally, we are going to hear about States that have passed pur-
chase prohibitions beyond those required by Federal law, aimed at
categories of individuals who have shown propensity for violence,
including juvenile offenders and certain misdemeanor and domestic
violence offenders. We will also hear from an advocate for mental
health patients who cautions that proposals to broaden the prohib-
ited categories for people undergoing mental health treatment
should be grounded not on prejudice, but on sound science, and
that these individuals actually pose a risk of violence.

Moreover, we will hear concerns that these laws will not be craft-
ed to serve as a disincentive to people seeking mental health treat-
ment. It is possible that the States’ approaches can reveal some
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best set of practices that would be adopted by other States or per-
colate up and become the Federal standard.

But as with Federal purchase restrictions, enforcement of State
restrictions depends on other States reporting crucial information.
We will hear about the lack of uniformity and problems of coordi-
nation across the States. In Ohio law, for example, prohibiting a
certain category of high risk individuals from buying handguns will
not stop individuals who commit disqualifying offenses in other
States if those States do not share their information.

Finally, we can expect more from the States in the way of report-
ing, respect their sovereignty and learn from them. However, be-
cause the market for guns is national and State borders are porous
for both guns and people, in the end this is a national problem. It
is my hope that this hearing can show the way for the Federal and
State governments, through the implementation of new policy or
the passage of new laws, to close these loopholes and ultimately to
reduce firearm violence.

At this time, the Chair is pleased to recognize Mr. Davis.

[The prepared statement of Hon. Dennis J. Kucinich follows:]
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Opening Statement
Congressman Dennis Kucinich, Chairman
Domestic Policy Subcommittee
Oversight and Government Reform Committee

“Lethal Loopholes: Deficiencies in State and Federal Gun Purchase Laws”
Thursday, May 10, 2007 - 2:00 P.M.
2154 Rayburn HOB

Good afternoon and welcome. The Domestic Policy Subcommittee of the Oversight and
Government Reform Committee will come to order.

I want to recognize the significant contributions of the Ranking Minority member of the
Full Committee. This hearing is bipartisan, in its conception and in its development. T
want to thank the gentleman for his cooperation,

Today in America, people who shouldn’t get guns, get guns. That's simple. Everybody
knows that. How they get guns, and how to prevent them from getting guns, that’s not so
simple. That’s why we are here today.

This hearing will focus on lethal loopholes and deficiencies in laws designed to prevent
high-risk individuals from buying firearms. There are other important reasons why
America has such a high rate of gun violence—gang activity, inadequate provision of
mental health services, and cultural attitudes toward violence. But those are issues for
another day.

There are many federal and state laws that have been on the books—some for decades—
aimed at preventing certain categories of people from purchasing guns. The problem is
that they do not function properly or are not properly enforced.

In 1968, when Congress passed the Gun Control Act, it made a judgment that certain
categories of individuals ~ termed “prohibited persons” — should not be allowed to
purchase or possess handguns or long guns because of the high risk that they would later
use these firearms to commit crimes. Prohibited persons included convicted felons,
illegal aliens, and individuals with serious mental health issues., The problem was that it
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was difficult to determine which individuals fell into these categories when they walked
into a gun dealer to buy a gun.

In 1993, Congress passed the Brady Act with the goal of instantly checking a prospective
handgun purchaser against a nationwide database that would contain all information
necessary to determine if the purchaser was a prohibited person. To the extent the data is
in the system, the background check works fairly well. Between 1994 and the end of
2008, federal and state law enforcement performed about 70 million background checks
and identified 1,360,000 purchasers in the prohibited categories, a rejection rate of 1.9
percent, and over 90% of prospective purchasers got an instant response.

But this is only part of the story, because that system is only as smart as the information
we put into it. And a lot of those people the system lets through, we all know should not
be allowed to own guns - people like the disturbed young man who took the lives of 32
innocent people last month at Virginia Tech. We will hear testimony from the
government that the information in the database — actually three databases collectively
called “NICS” - is woefully incomplete. For some prohibited persons categories, there is
much less than half of the data that should be there, and about the half of the states don’t
provide the FBI with any mental health data. Much of the information about prohibited
persons originates in the states and localities, and they often fail to collect this
information. If they do collect it, they don’t send it in a usable form to the federal
government. Why? After all, that only hurts the states which rely on this data - where
illegal gun purchases and gun violence occur. Part of it is that the current law does not
obligate the states to report this vital information, and it's difficult and expensive to do
s0. Some states have other policies that get in the way.

The result is that forty years later after the passage of the Gun Control Act, individuals
who are prone to use guns illegally are still getting guns legally.

There is legislation currently being considered by the House Judiciary Committee, H.R.
297, the NICS Improvement Act of 2007, which is designed to remedy the states’
reporting failures through a combination of direct funding for improving state reporting
systems, fiscal incentives for states’ compliance, and penalties for noncompliance. We
will hear testimony that passage of this law would help reduce illegal firearm purchases,
but that the Jaw alone will not be enough.

Even if this reporting improves, there remains the “gun show” loophole. The Brady
Act’s instant background check only applies to federal licensed firearm dealers, and not
to private sales, including sales by unlicensed dealers at gun shows. These private sales
are largely unregulated, and many guns involved in firearm violence have been traced to
gun show sales.

Instant background checks are not the only avenue to enforce the Gun Control and Brady
Acts. Federal government enforcement is primarily the responsibility of the Bureau of

Alcohol, Firearms, Tobacco & Explosives — the ATF. The ATF can investigate, inspect,
and monitor sales of licensed and unlicensed firearm dealers, revoke licenses or refer for

[+



7

prosecution dealers and purchasers who break the law, and work with state and local law
enforcement to prevent illegal sales. But there is reason to believe, including government
studies, that the ATF does not do its enforcement job well. This hearing will investigate
where lax enforcement is a product of the ATF's lack of resources and authority, and
where the bureau simply does not use iis authority well.

We will also hear how federal law makes it difficalt if not impossible for state and local
law enforcement to get data necessary to trace guns used in crimes back to the guns
dealers that illegally sold them. In spite of these limitations, we will learn the
unbelievable story of the efforts of New York City to fill the federal enforcement void by
suing out-of-state gun dealers who were the source of the guns involved in crime
afflicting New York. In settling the suit, the federally licensed gun dealers - located in
Pennsylvania, South Carolina, and as far away as Georgia — agreed to a three-year
inspection and monitoring regime administered by New York City.

1 guess necessity really is the mother of invention. It fell upon a city to enforce federal
faw because the ATF is AWOL. Kudos to New York City, which has sent its top official
in this area to be a witness today. Shame on the ATF.

Our third panel will focus on the states. We will hear testimony on how some statesdo a
better job than others. First, we will learn about how some states have enacted laws and
developed internal systems designed to improve their data collection and reporting.
Second, many states have moved into the vacuum of federal regulation and have passed
laws regulating non-federally licensed dealers and effectively closed the gun show
loophole. Finally, we will hear about states that have passed purchase prohibitions
beyond those required by federal law aimed at categories of individuals that have shown
propensity for violence, including juvenile offenders and certain misdemeanor and
domestic violence offenders.

We will also hear from an advocate for mental health patients who cautions that
proposals to broaden the prohibited categories for people undergoing mental health
treatment should be grounded not on prejudice but on sound science that these
individuals actually pose a risk of violence. Moreover, we will hear concerns that these
laws not be crafted to serve as a disincentive to people seeking mental health treatment.

It is possible that states’ approaches can reveal some set of best practices that will be
adopted by other states or percolate up and become the federal standard. But as with
federal purchase restrictions, enforcement of state restrictions depends on other states
reporting crucial information. We will hear about lack of uniformity and problems of
coordination across the states. An Ohio law prohibiting a certain category of high-risk
individuals from buying handguns will not stop individuals who commit disqualifying
offenses in other states if those states do not share their information.

We can expect more from the states in the way of reporting, respect their sovereignty,
and learn from them. However, because the market for gans is national and state borders
are porous for both guns and people, in the end, this is a national problem, crying out for
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federal solutions. It is my hope that this hearing can show the way for the federal and
state governments, through the implementation of new policy or the passage of new laws,
to close these loopholes and, ultimately, to reduce firearm violence.
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Mr. Davis OF VIRGINIA. Thank you. I want to thank you, Chair-
man Kucinich, for holding this hearing on an issue of critical im-
portance to the citizens of every State in this Nation. The most le-
thal episode of gun violence by an individual in our history, the
shooting last month at Virginia Tech, prompted many to take a
critical look at Federal and State prohibitions against gun owner-
ship. As a result, Virginia Governor Tim Kaine closed a loophole
in the way the Commonwealth processes information on those
found to pose a danger to the community.

Before, only persons actually admitted to a hospital or residential
treatment facility were deemed dangerous enough to be subject to
the gun ownership ban. By Executive order, the Governor elimi-
nated the inapt distinction in this context between inpatient and
outpatient care to require prompt listing of all individuals under-
going involuntary mental health treatment in any setting. In
issuing his order, the Governor correctly observed, “The key factor
should be the danger finding, and not whether the judicially man-
dated treatment is performed in an institution or on an out-patient
basis.” That is what we are here today to discuss, how best to keep
guns out of the hands of dangerous individuals.

The Gun Control Act of 1968 listed those who were prohibited
from purchasing or possessing a firearm. The Brady Handgun Vio-
lence Prevention Act of 1993 requires that all federally licensed
firearms dealers obtain a background check on potential pur-
chasers through the National Instant Check System [NICS]. The
NICS contains information from State and Federal agencies about
individuals who should not be permitted to purchase a gun. In an
ideal world, every time an individual prohibited under law at-
tempts to buy a gun, a quick background check would prevent the
purchase.

Unfortunately, we don’t live in an ideal world. In truth, not every
State compiles and maintains an accurate list of those who should
not have a gun. If the State’s lists are incomplete the NCIS data
are also incomplete. And not all guns are sold by licensed dealers.
Those gaps make it possible for dangerous people to obtain lethal
weapons.

We hear a variety of reasons for reporting lapses and delays,
from inadequate technology systems to privacy issues to costs. But
we all know from sad experience, even minor oversights or loop-
holes can have major and tragic consequences. Some States are
moving to expand and strengthen the exclusion criteria for gun
purchases. We will discuss some of those proposed standards today,
including juvenile offenses, serious misdemeanor convictions, impo-
sition of restraining orders protecting other than spouses or chil-
dren and a more expansive list of mental illness diagnoses.

We will hear from academics and others who have studied evi-
dence of a predictive connection between these and other factors
and subsequent violence. There is no denying this is a complicated
issue. Are we willing to include in the mental illness prohibition in-
dividuals who voluntarily commit themselves to a mental health in-
stitution? Do we tell someone who struggled with mental illness in
his or her 20’s, received needed treatment and has gone on to live
a productive life that he or she cannot buy a gun 20 years later?
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Will including a broader range of mental health indicators dis-
courage people from seeking treatment? Does the current list of
prohibited acts, conditions and findings capture advances in psy-
chiatric understanding and all known predilections to violence?

The process of crafting additional prohibitions and applying them
to all gun sales is not easy and no one has a perfect solution. Hope-
fully, today’s hearing will help us better understand the questions
and get closer to workable answers. I would just add that this vio-
lence claimed four victims plus the shooter, all from northern Vir-
ginia, in my home county. This has affected the whole community,
and I appreciate your looking into this. I appreciate our witnesses
being here today.

[The prepared statement of Hon. Danny K. Davis follows:]
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OPENING STATEMENT
CONGRESSMAN DANNY K. DAVIS
DOMESTIC POLICY SUBCOMMITTEE
OVERSIGHT AND GOVERNMENT REFORM COMMITTEE
“LOOPHOLES AND DEFICIENCIES IN STATE AND FEDERAL
GUN PURCHASE AND POSSESSION LAWS”
2154 RAYBURN HOB-2:00 P.M.
THURSDAY, MAY 10, 2007

Thank you Chairman Kucinich and Ranking Member Issa for
today’s hearing in an attempt to bring to light deficient policies and
procedures for the purchase and possession of firearms towards the
attainment of promoting and protecting the health, safety and
welfare. Public safety, and foremost firearms, affects everyone; it
transcends race and socioeconomic backgrounds, as evident by
widely televised firearm murders during the 20" Century.

Americans have witnessed—and the world for that matter—
heinous massacres committed with firearms, specifically:

¢ University of Texas Massacre (August 1, 1996), where
from atop a 27 story Victorian-Gothic building—often called
“The Tower”—13 people were killed and 31 were wounded
by sniper with a M1 Carbine (formally the United States
Carbine, Caliber .30, M1), a lightweight semi-automatic
carbine.

¢ Columbine High School Massacre (April 20, 1999), where
in unincorporated Jefferson County, Colorado a shooting
rampage resulted in the death of 12 students and a teacher
and wounded 24 victims. Perpetrators used two 9 mm
firearms and two 12-gauge shotguns whose barrels and butts
were sawed off to make it easier to conceal them.

¢ Virginia Tech Massacre (April 16, 2007); just four days
before the eighth anniversary of the Columbine shooting, 32
people were killed and many more were wounded. Two
semi-automatic (also known as self-loading) pistols—a type
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of handgun that can be fired in semi automatic mode—were
the firearms used in the deadliest shooting in modern U.S.
history.

It’s important to point out that these atrocities transpired less
than 3-to-8 years apart within a ten-year time period.

Significantly:

o They occurred within educational institutions, where our
children go to learn- to acquire and develop memories and
behaviors, including skills, knowledge, understanding, as
well as wisdom.

e Perpetrators of the crimes ranged from ages 17-to-25,
which falls in the highest ranking age group of persons
arrested, according to the latest 2005 U.S. Department of
Justice, Federal Bureau of Investigation criminal justice
statistics.

o Each perpetrator illustrated dysfunctional and deviant
behavior, as well as underwent some sort of mental health
care and evaluation.

e Perpetrators purchased firearms from either federally-
licensed firearms (University of Texas and Virginia Tech)
or from a friend (Columbine).

The point of sharing this information with you is twofold: 1) to
shine the light on loopholes in state and federal fircarm
restrictions; and foremost 2) to drive home the need for safer
learning environments. Indeed, as a staunch advocate of
education, it’s vital that we give credence to the aforementioned
trend of firearms in our schools and its affects on our children’s
learning environment and wellbeing.

To this end, [ welcome today’s panelist.
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Mr. KucinicH. I thank the gentleman from Virginia.

The gentleman from Indiana, Mr. Burton.

Mr. BURTON. Thank you, Mr. Chairman.

We all want to keep guns out of the hands of people who would
commit crimes of violence. There is no question about that. But we
have to be very careful when we start messing around with the sec-
ond amendment. And I know we are not going to be covering the
second amendment today, but I think it is important that we talk
about it anyhow.

In 1977, here in Washington, DC, they put into law a permanent
ban on all handguns and all guns in a person’s house. Since 1977,
the crime rate and the murder rate in this city has gone up triple,
over triple, because the criminals know they can come into your
house and you can’t protect yourself.

I had a young lady that was my secretary, she lived on the sec-
ond floor of an apartment building about five blocks from the Cap-
itol. A guy shinnied up the drain pipe and came in through a win-
dow she had open in the summer time and stabbed her four or five
times. She finally got down the stairs, opened a door and she hit
him with a pan. That is the only thing she could—she couldn’t even
have mace in her house. So we have to be very careful about taking
away the rights of homeowners and individuals that would allow
them to protect themselves from these violent criminals.

When I got off the plane, when I first got elected to Congress in
1983, the cab driver was driving me down to the Capitol. I said,
tell me about Washington. He said, oh, it is a great city, but the
crime rate is terrible. I said, well, I have a permit to carry a gun
back in Indiana, maybe I should do it here. He said, oh, you can’t
get a gun permit. I said, what are you talking about? He said, they
don’t allow any guns here. The only people who get guns are the
police and the crooks. And he reached under his seat and pulled
a .38 out and held it up and said, but if you want one, I can get
you one in about 15 minutes.

So that shows you that the criminals have access to these weap-
ons, and they can kill people as well as the people who have these
mental problems. I am for keeping guns out of the hands of people
who are going to be a problem. But we have to be very, very careful
how we do that.

I would like to point out one thing on Virginia Tech. That was
a horrible, horrible crime. And we all want to make sure those
tragedies don’t happen. And we want to make sure that people who
have mental problems or have a case history of violence don’t get
guns. And it is a very tough thing to do.

But I would like to add just one thing to that. If one of those stu-
dents or one of the people at Virginia Tech had the right to carry
a weapon, do you think they might have saved some of those peo-
ple’s lives, because they could have retaliated against this guy? As
it was, nobody had a way to stop him. They shut doors and he shot
through the doors.
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So I would just like to say that obviously, we want to keep guns
out of the hands of people who would pose a threat to society. But
at the same time, we ought to realize that keeping law-abiding citi-
zens from having weapons to protect themselves is a big, big mis-
take. With that, I yield back my time.

[The prepared statement of Hon. Dan Burton follows:]
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Jaron R. Bourke

Staff Director,

Subcommittee on Domestic Policy

Committee on Oversight and Government Reform
B-349-B Rayburn House Office Building
Washington, DC 20515

Dear Mr. Bourke,

During the Domestic Policy Subcommittee hearing of Thursday May 10, 2007,
entitled “Lethal Loopholes: Deficiencies in State and Federal Gun Purchase Laws”,
Representative Burton submitted for the hearing record a document entitled “Carrying
Concealed Firearms (CCW) Statistics”. Page 6 of the document indicates that it was
prepared by the NRA/ILA [Institute for Legislative Action] and down-loaded from the
NRA’s web site.

Because this document is now part of the hearing record, 1 feel compelled to
point out that it contains several errors and misrepresentations. For example, page 3, item
2 begins with the following statement:

“Anti-gurmers cite ‘studies’ they claim show that firearms kept at home are ‘43 times
more likely’ to be used to kill family members than to be used for self defense. (Other
“studies” claim different ratios.)”

The passage goes on to characterize this research as a “fraud”.

The concluding line of the same passage states, "Unfortunately, some of these “studies”
are funded with taxpayer dollars, through grants from the Centers for Disease and
Prevention, a division of the U.S. Department of Health and Human Services.”

As the author of the widely cited “43:1” ratio, I offer the following clarifications:

¢ The “43:1” ratio is derived from a paper I published in the June 12, 1986 issue of the
New England Journal of Medicine, arguably the most respected, peer-reviewed
medical journal in the world.! In this study, my co-author and I reviewed all the
gunshot deaths that occurred in King County, Washington {population at the time -
1,270,000) from 1978 to 1983. Information from medical examiner case files was
supplemented by police records or interviews with investigating police officers or
both, to obtain specific information about he circumstances, the scene of the incident,
the type of firearm involved, and the relationship of the suspect to victim. A total of
743 fiream-related deaths occurred over this 6 year period, 398 of which (54%)
occurred in the residence where the firearm involved was kept. Only 2 of these 398
deaths involved an intruder shot during atternpted entry. Seven persons were killed in
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self defense. For every case of self protection homicide involving a firearm kept in
the home (N = 9 total), there were 1.3 accidental deaths, 4.6 criminal homicides and
37 suicides involving firearms. Adding these totals together produces the widely
quoted (and frequently misquoted) “43:1” ratio. At no point in the study did we
claim, as Congressman Burton's document suggests, that a gun in the home is 43
times more likely to be used to kill a family member than to be used in self defense
[emphasis added].

The “43:1” ratio was clearly derived from an analysis of fatal events, including
homicides committed in self-defense. My co-author and I never claimed that it
included all uses of guns in self-defense. In the discussion section of the paper, we
explicitly acknowledged this fact with the following statements: “Mortality studies
such as ours do not include cases in which burglars or intruders are wounded or
frightened away by the use of display of a firearm. Cases in which would-be intruders
may have purposefully avoided a house known to be armed are also not identified.
We did not report the total number or extent of non-lethal firearm injuries involving
guns kept in the home. A complete determination of firearm risks versus benefits
would require that these figures be known™.!

The “43:1” study was not conducted in Shelby County (Memphis) as claimed.

More than ten years after this paper was published, I revisited this issue with a
follow-up study conducted in 3 cities — Seattle Washington, Memphis Tennessee, and
Galveston, Texas. This time, my co-authors and I devised a method to identify non-
fatal shootings as well as fatalities. A total of 626 fatal or non-fatal shootings
occurred in or around a residence. This included 54 unintended shootings, 118
attempted or completed suicides, and 438 assaults or homicides. Thirteen (13) of the
shootings were legally justifiable or an act of self defense, including 3 involving law
enforcement officers acting in the line of duty. For every time a gun in the home was
used in self-defense or a legally justifiable shooting, there were 4 unintentional
shootings, seven criminal assaults or homicides, and 11 attempted or completed
suicides — a ratio of 22:1. This study was published in the August 1998 issue of the
Journal of Trauma — another peer-reviewed journal.” One should not be surprised that
this ratio is different than the earlier one, as would be the ratio produced by any other
follow up study. It’s the magnitude of the difference that matters — not the precise
number.

Contrary to the assertions contained in Congressman Burton’s document, the “43:1”
study was not funded by the CDC. The subsequent “22:1” study was funded by a
CDC grant awarded through a highly competitive, peer-reviewed process. So was a
case-control study (also published in the New England Journal of Medicine) that
analyzed violent deaths in 3 metro counties — Shelby County (Memphis), King
County (Seattle) and Cuyahoga County (Cleveland).® This research determined that
guns kept in the home do not provide appreciable protection from homicide, whether
the gun is used to shoot an intruder or simply frighten him away. Rather, keeping one
or more guns in a residence was associated with elevated risk of homicide in the
home — mostly due to homicides involving a family member or an intimate
acquaintance.

There is disagreement about how often guns are used for self defense in the home.
The most authoritative figures have been produced by the Bureau of Justice Statistics.
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In a paper reporting the results of a pilot study of weapon involvement in home
invasion crimes, I reviewed these contrasting claims. That work was published in
1995 in the Journal of the American Medical Association, one of the world's most
highly regarded, peer-reviewed joumals.4

The statement that some of these studies “are” funded by the CDC is misleading,
because it implies that CDC support for this work is ongoing. In 1996, responding to
pressure from the NRA, Congress sharply restricted the CDC’s ability to fund
research on firearm-related injuries.5

Inaccurate submissions to the record are too important to go uncontested.

suspect that Congressman Burton was not aware of these errors when he submitted the
material. Future readers who study the proceedings of this hearing deserve the facts, so
they can draw valid conclusions.

Sincerely,

s/

Arthur L. Kellermann, MD, MPH

References:

i
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Kellermann AL, Reay D. (1986) Protection or Peril? An analysis of firearm related
deaths in the home. The New England Journal of Medicine Vol. 314, 1557-60.
Kellermann AL, Somes G, Rivara FP, Lee RK, Banton J. (1998) Injuries and deaths
due to firearms in the home. Journal of Trauma Vol. 45(2), 263-67.

Kellermann AL, Rivara FP, Rushforth NB, Banton JG, Reay DT, Francisco JT, Locci
AB, Prodzinski J, Hackman BB, Somes G. (1993). Gun Ownership as a Risk factor
homicide in the home. The New England Journal of Medicine Vol. 329, 1084-1091.
Kellermann AL, Westphal L, Fischer L, Harvard B. (1995) Weapon involvement in
home invasion crimes. The Journal of the American Medical Association Vol. 273,
1759-1762.

Kellermann AL. (1997) Comment Gunsmoke - changing public attitudes towards
smoking and firearms. American Journal of Public Health Vol. 87, 910-913.
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VIOLENT CRIME RATES AND RANKINGS
1986 and 2003

{Most changes in CCW laws occurred between 1887 and 2003y

Rank-} Rank-
State 1986 | 2003 Summary
Permissive CCW

[Fiorida 7 2 10365 730.2

Michigan 6 14 803.9 511.2

Louisiana 7 7 758.2 6846.3

Nevada 9 8 718.9 614.2

South Carolina 10 1 8746 793.5

Texas 11 12 £58.9 552.5

Arizona 12 13 858.3 5132
{Georgia LIS E87 8 4539 PERMISSIVE CCW N
Alaska 161 9 5704 5834 {Shall-Issue or No Permit)
Alabama 17 22 558.0 4295

Cregon 19| 33 549.7 2058 Violent Crime Rank (from 1986 to 2003):
Tennessee 20 4 530.6 687.8 14 states (45%) worsened compared to other states
North Carolina 22 20 475.9 454.8 2 states (6%) stayed the same

V gf 23 28 437.0 347.0 15 states {(48%) improved compared to other states
Okiahoma 24 15 436.4 505.7

Arkansas 28 18 304.8 456.1 Violent Crime Rate {from 1986 to 2003):
Pennsylvania 30 23 358.6 398.0 14 states {45%) sxperienced an increase
Kentucky 32 41 3344 261.7 17 states {55%) experienced a decrease

indiana 33 27 307.7 352.8

Virginia 34 36 306.0 275.8 Overall Average Violent Crime Rate in These 37
Wyoming 35 40 293.1 262.1 States:

Mississippi 37 31 274.1 3285 7% decrease

Utah 38 43 266.7 2488

Idaho 43 44 2225 242.7

Waest Virginia 44 42 164.5 257.8

M 45 26 157.4 368.2

Vermont 45 48 148.2 1102

Maine 47 49 147.0 108.8

New Hampshi 48 47 130.5 148.8

South Dakota 49 46 124.7 173.4

[NGiih Dakota 50 50 513 77.8

Restrictive CCW

New York 2 18 985.9 4652

California 3 10 920.5 5723

Maryland 4 3 B833.0 7039
L — es et RESTRICTIVE CC.W_

New Mexico” $ [ 73556 5652 (May-Issue or Prohibit)
Missourt 14 16 5786 47238

New Jersey 15 25 5725 365.5 Violent Crime Rank {from 1986 to 2003):

M. h 18 17 556.9 463.4 states (42%) worsened compared to other states
Colorado® 21 29 5236 B 171 states (58%) improved compared to other stales
Delaware 25 [] 4270 658.0

Connecticut 26 32 4258 308.2 Violent Crime Rate (from 1986 to 2003):

Ohio 27 30 420.9 3332 5 states {26%) experienced an increase
FK_ansas 29 24 368.8 395.5 14 states (74%) experienced a decrease

Rhode isiand 31 35 335.5 2858

Mii * 36 35 28456 626 Overall Average Viclent Crime Rate Ih These 19
Nebraska 39 34 262.6 2890 |States:

Wisconsin 40 45 257.9 221.0 19% decrease

Hawaii 41 38 2452 2704

lowa 42 37 235.1 2724

*Status changed to Shall-lssue in 2003.

WAVE Educational Fund Source: UCR, www.ojp.usdaj.govibjs
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CARRYING CONCEALED FIREARMS (CCW) STATISTICS

Violent crime rates are highest overall in states with
laws severely limiting or prohibiting the carrying of
concealed firearms for self-defense, (FBI Uniform
Crime Reports, 1992) -

The total Violent Crime Rate is 26% higher in the
restrictive states (798.3 per 100,000 pop.) than in the
less restrictive states (631.6 per 100,000).

The Homicide Rate is 49% higher in the restrictive
states (10.1 per 100,000) than in the states with less
restrictive CCW laws (6.8 per 100,000).

The Robbery Rate is 58% higher in the restrictive
states (289.7 per 100,000) than in the less restrictive
states (183.1 per 100,000).

The Aggravated Assault Rate is 15% higher in the
restrictive states (455.9 per 100,000) than in the less
restrictive states (398.3 per 100,000). Using the most
recent FBI data (1992), homicide trends in the 17
states with less restrictive CCW laws compare
favorably against national trends, and almost all
CCW permittees are law-abiding.
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Since adopting CCW (1987), Florida's homicide rate
has fallen 21% while the U.S. rate has risen 12%.
From start-up 10/1/87 2/28/94 (over 6 yrs.) Florida
issued 204,108 permits; only 17 (0.008%) were
revoked because permittees later committed crimes
(not necessarily violent) in which guns were present
(not necessarily used).

Of 14,000 CCW licensees in Oregon, only 4 (0.03%)
were convicted of the criminal (not necessarily
violent) use or possession of a firearm. Americans
use firearms for self-defense more than 2.1 million
times annually.

By contrast, there are about 579,000 violent crimes
committed annually with firearms of all types.
Seventy percent of violent crimes are committed by
7% of criminals, including repeat offenders, many of
whom the courts place on probation after conviction,
and felons that are paroled before serving their full
time behind bars.

Two-thirds of self-protective firearms uses are with
handguns.

99.9% of self-defense firearms uses do not result in
fatal shootings of criminals, an important factor
ignored in certain "studies" that are used to claim that

2
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guns are more often misused than used for self-
protection. Of incarcerated felons surveyed by the
Department of Justice, 34% have been driven away,
wounded, or captured by armed citizens; 40% have
decided against committing crimes for fear their
would-be victims were armed.

OTHER CCW FACTS

With adoption of CCW by Arizona, Tennessee and
Wyoming in early 1994, 19 states have CCW laws
requiring the issuance of permits to carry concealed
firearms for self-defense to citizens who meet fair
and reasonable state standards. Vermont, which ranks
near the bottom in violent crime rates year-in and
year-out, allows firearms to be carried concealed
without a permit.

In recent years NRA successfully fought for the
adoption of favorable CCW laws now on the books in
Florida (1987), Idaho (1990, amended 1991),
Mississippi (1990), Montana (1991), and Oregon
(1990). In recent legislative sessions, proposals for
similar CCW laws have progressed in Alaska,
Colorado, Missouri, Oklahoma and Texas.
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Anti-gun forces oppose CCW with a variety of
arguments, ranging from deliberate
misrepresentations of commonly available crime data
to "studies" pretending to show that private
ownership of firearms leads to death and injury rather
than providing protection to the owner.

1. Firearms ownership opponents claim that "violent
crime" went up in Florida since that state enacted
CCW legislation in 1987, a misleading statement for
multiple reasons:

Florida's homicide rate has declined 21% since
adopting CCW in1987.

No comparison of aggravated assault, robbery, and
rape (99.3% of Florida violent crimes) beginning
before 1988 is valid,according to the Florida Dept. of
Law Enforcement. In 1988,Florida changed its
method of compiling crime statistics.

In Florida, as in the U.S., more than 70% of violent
crimes do not involve guns. Violent crime rates,
therefore, don't necessarily reflect violent gun-related
crime trends. According to the most recent FBI
Uniform Crime Reports (1992), nationwide firearms
were used in the four violent crimes that make up the
total "Violent Crime" category, as follows:
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Aggravated Assault (58% of violent crimes) --
firearms used in 25%; Robbery (35% of violent
crimes) -- firearms used in 41%; Rapes (6% of
violent crimes) -- firearms used in an estimated 5%-
10% (survey data); and Homicides (1% of violent
crimes) -- firearms used in 68%.

In Florida: Aggravated Assaults (64% of violent
crimes) -- firearms used in 25%; Robberies (30% of
violent crimes) -- firearms used in 37%; Rapes (4%
of violent crimes) -- firearms used in an estimated
5%-10% (survey data); and Homicides (0.7% of
violent crimes) -~ firearms used in 61%.

2. Anti-gunners cite "studies" they claim show that
firearms kept at home are "43 times more likely" to
be used to kill family members than be used for self-
defense. (Other "studies" claim different ratios.) The
43:1 claim, based upon a small-scale study of Kings
County (Seattle) and Shelby County (Memphis), is a
fraud, because it counts as self-defense gun uses only
those cases in which criminals were killed in the
defender's home. Approximately 99.9% of all
defensive gun uses are not fatal shootings, however --
criminals are usually frightened off, held at bay, or
non-fatally wounded. Also, many defensive firearms
uses occur away from home. Further, suicides were
counted as "family member killings" in the "study,"
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elevating that number more than 500%.
Unfortunately, some of these "studies" are funded
with taxpayer dollars, through grants from the
Centers for Disease Control and Prevention, a
division of the U.S. Dept. of Health and Human
Services.

This information is presented as a service to the
Internet community by the NRA/ILA.

Many files are available via anonymous ftp from
ftp.nra.org and via WWW at http://www.nra.org

Be sure to subscribe to rkba-alert by sending:
subscribe rkba-alert Your Full Name as the body of a
message to rkba-alert-request@NRA.org

Information can also be obtained by connecting to the
NRA-ILA GUN-TALK BBS at (703) 934-2121.
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by violent criminals,6 prohibiting guns inexpensive enough for them to
afford for protection7 is not reasonable. It is also not reasonable to
prohibit people who pass criminal records checks from buying two
handguns in a given month8 or to prohibit them from carrying a gun for
protection.9 And when computerized criminal records checks of gun
buyers can be completed in only a matter of minutes, it is unreasonable to
delay their firearm purchases with a week-long waiting period.10

The siren call to bow to the demand for "reasonable” gun control is not
unique to the United States. In three nations that have much in common
with the United States--Australia, Canada and Great Britain--gun owners
did not unify to fight the incremental imposition of restrictive gun laws
touted as "reasonable and necessary." As a result, firearms are severely
restricted in Canada and Australia and almost entirely prohibited in Great
Britain.

British gun owners failed to resist the passage of "reasonable” gun laws
and have seen their rights almost completely disappear in the space of a
few decades.11 England changed from a nation with almost no
restrictions on gun ownership and no crime, to a nation where all but
certain rifles and shotguns are banned and crime is rising.12 The clear
lesson for American gun owners is simple: if you don't fight for your
liberties, you lose them.

Back To Table Of Contents

FABLE 1V: "Gun control” laws prevent crime.

So overwhelming is the evidence against this myth that it borders on the
absurd for anti-gun groups to try to perpetuate it.

There are thousands of federal, state and local gun laws. The Gun
Control Act of 1968 (Public Law 90-618, 18 U.S.C. Chapter 44) alone
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prohibits persons convicted of, or under indictment for, crimes
punishable by more than a year in prison, fugitives, illegal drug users,
illegal aliens, mental incompetents and certain other classes of people
from purchasing or possessing firearms. It prohibits mail order sales of
firearms, prohibits sales of firearms between non-dealer residents of
other states, prohibits retail sales of handguns to persons under age 21
and rifles and shotguns to persons under age 18 and prohibits the
importation of firearms "not generally recognized as particularly suitable
for or readily adaptable to sporting purposes.” It also established the
current firearms dealer licensing system. Consider the following gun
control failures.

(Unless otherwise noted, crime data are from the FBI, Uniform Crime
Reports.)

ashington, D.C.'s ban on handgun sales took effect in 1977 and by the
1990s the city's murder rate had tripled. During the years following the
ban, most murders--and all firearm murders--in the city were committed
with handguns.1

%/Chicago imposed handgun registration in 1968, and murders with

" handguns continued to rise. Its registration system in place, Chicago
imposed a D.C.-style handgun ban in 1982, and over the next decade the
annual number of handgun-related murders doubled.2

California increased its waiting period on retail and private sales of
handguns from five to 15 days in 1975 (reduced to 10 days in 1996),
outlawed "assault weapons” in 1989 and subjected rifles and shotguns to
the waiting period in 1990. Yet since 1975, the state's annual murder rate
has averaged 32% higher than the rate for the rest of the country,

Maryland has imposed a waiting period and a gun purchase limit, banned
several small handguns, restricted "assault weapons," and regulated
private transfers of firearms even between family members and friends,
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yet for the last decade its murder rate has averaged 44% higher than the
rate for the rest of the country, and its robbery rate has averaged highest
among the states.

The overall murder rate in the jurisdictions that have the most severe
restrictions on firearms purchase and ownership--California, Illinois,
Maryland, Massachusetts, New Jersey, New York and Washington, D.C.-
-is 8% higher than the rate for the rest of the country.

New York has had a handgun licensing law since 1911, yet until the New
York City Police Department began a massive crackdown on crime in the
mid-1990s, New York City's violent crime rate was among the highest of
U.S. cities.

The federal Gun Control Act of 1968 imposed unprecedented restrictions
relating to firearms nationwide. Yet, compared to the five years before
the law, the national murder rate averaged 50% higher during the five
years after the law, 75% higher during the next five years, and 81%
higher during the five years after that.

States where the Brady Act's waiting period was imposed had worse
violent crime trends than other states. Other failures of the federal
waiting period law are noted in the discussion of Fable V.

The record is clear: Gun control primarily impacts upon upstanding
citizens, not criminals. Crime is reduced by helding criminals
accountable for their actions.

Increasing incarceration rates -- Between 1980-1994, the 10 states
with the greatest increases in prison population experienced an average
decrease of 13% in violent crime, while the 10 states with the smallest
increases in prison population experienced an average 55% increase in
violent crime.3
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Put violent criminals behind bars and keep them there -- In 1991,
162,000 criminals placed on probation instead of being imprisoned
committed 44,000 violent crimes during their probation. In 1991,
criminals released on parole committed 46,000 violent crimes while
under supervision in the community for an average of 13 months.4
Nineteen percent of persons involved in the felonious killings of law
enforcement officers during the last decade were on probation or parole
at the time of the officers' killings.5

Enforce the law against criminals with guns -- The success of
Richmond, Virginia's Project Exile, strongly supported by NRA, has
grabbed the attention of the Administration, Members of Congress, big
city mayors and criminologists. Project Exile is a federal, state and local
effort led by the U.S. Attorney's Office in Richmond that sentences
felons convicted of illegally possessing guns to a minimum of five years
in prison. Following the implementation of Project Exile, the city's
firearm murder rate was cut by nearly 40%.6 Recognizing the program's
success, Congress in 1998 approved $2.3 million to implement Project
Exile in Philadelphia, Pa., and Camden County, N.J. In 2002, the Bush
Department of Justice took the Project Exile concept nationwide,
targeting violent felons with guns under Project Safe Neighborhoods.

Back To Table Of Contents

FABLE V: It is because of the Brady Act's five-day waiting period
and the "assault weapons' law that crime has decreased.

(Unless otherwise noted, crime data are from the FBI, Uniform Crime
Reports.)

Anti-gun groups and the Clinton-Gore Administration tried to credit
those two laws and, thus themselves, with the decrease. However, violent
crime began declining nationally during 1991, while the Brady Act didn't
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take effect until Feb. 28, 1994 and the "assault weapons" law not until
Sept. 13, 1994,

Crime in America has declined for several other reasons. New York City,
which accounted for one in 10 violent crimes in the U.S. a decade ago,
cut violent crimes significantly with a widely-acclaimed crackdown on a
broad range of crimes and implementation of new police strategies.l The
incarceration rate has doubled nationally.2 Additionally, during the
1990s the U.S. population aged and became less prone to violence--most
notably the membership of drug gangs.3

The "assault weapon" law has been irrelevant to the decrease in crime.
Not only did that law take effect well after the decrease began, "assault
weapons" were and are used in only a very small percentage of violent
crime.4 "Assault weapons" are still widely available on the commercial
market because of increased production before the federal law ceased
their manufacture. Furthermore, the law permits the manufacture of
firearms that are identical to "assault weapons" except for one or more
attachments.5

The Brady Act's waiting period was never imposed on many high-crime
states and cities, but instead was imposed on mostly low-crime states.
Eighteen states and the District of Columbia were always exempt from
the waiting period6 because they already had more restrictive gun laws
when the Brady Act took effect.7 Those areas accounted for the majority
of murders and other violent crimes in the U.S. Furthermore, during the
five years the waiting period was in effect, more than a dozen other states
became "Brady-exempt" as well by adopting NRA-backed instant check
laws or modifying pre-existing purchase regulations.

Even in states where waiting periods have been in effect, criminals have
not been prevented from obtaining handguns. Only 7% of armed career
criminals and 7% of "handgun predators” obtained firearms from
licensed gun shops8 in the 1980s and 1990s, respectively, and four of
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every five prison inmates get their guns from friends, family members
and black market sources. 9 Eighty-five percent of police chiefs say the
Brady Act's waiting period did not stop criminals from obtaining
handguns.10 According to the Bureau of Justice Statistics (BJS),
handgun purchase denial statistics often cited by gun prohibitionists, "do
not indicate whether rejected purchasers later obtained a firearm through
other means."11

Summarizing the waiting period's failure, New York University
Professors James M. Jacobs and Kimberley A. Potter wrote: "It is hard to
see the Brady law, heralded by many politicians, the media, and Handgun
Control, Inc. as an important step toward keeping handguns out of the
hands of dangerous and irresponsible persons, as anything more than a
sop to the widespread fear of crime."12

Waiting periods and other laws delaying handgun purchases have never
reduced crime. Historically, most states with such laws have had higher
violent crime rates than other states and have been more likely to have
violent crime and murder rates higher than national rates. Despite a 15-
day waiting period (reduced to 10 days in 1996) and a ban on "assault
weapons,” California's violent crime and murder rates averaged 45% and
30% higher than the rest of the country during the 1990s. When Congress
approved the Brady bill, eight of the 12 states that had violent crime rates
higher than the national rate, and nine of the 16 states that had murder
rates higher than the national rate, were states that delayed handgun
purchases.

In Brady's first two years, the overall murder rate in states subject to its
waiting period declined only 9%, compared to 17% in other states. Even
anti-gun researcher David McDowell has written, "waiting periods have
no influence on either gun homicides or gun suicides."13 Handgun
Control's Sarah Brady admitted that a waiting period "is not a panacea.
It's not going to stop crimes of passion or drug-related crimes."14
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The Brady Act waiting period also led to fewer arrests of prohibited
purchasers, compared to NRA-backed instant check systems. For
example, between November 1989 and August 1998, Virginia's instant
check system led to the arrests of 3,380 individuals, including 475
wanted persons.15 The General Accounting Office (GAO) found that
during the Brady Act's first 17 months, only seven individuals were
convicted of illegal attempts to buy handguns.16 The Dept. of Justice,
citing statistics from the Executive Office of United States Attorneys,
stated that during Fiscal Years 1994-1997 only 599 individuals were
convicted of providing false information on either federal forms 4473
(used to document retail firearms purchases) or Brady handgun purchase
application forms.17

The vast majority of persons who applied to buy handguns under the
Brady Act's waiting period were law-abiding citizens. The GAO reported
that during the Act's first year, 95.2% of handgun purchase applicants
were approved without a hitch. Of the denials, nearly half were due to
traffic tickets or administrative problems with application forms
(including sending forms to the wrong law enforcement agency). Law-
abiding citizens were often incorrectly denied as "criminals," because
their names or other identifying information were similar to those of
criminals and triggered "false hits” during records checks. GAO noted
that denials reported by BATF in its one-year study of the Brady Act, "do
not reflect the fact that some of the initially denied applications were
subsequently approved following administrative or other appeal
procedures."18

Due to NRA-backed amendments that were made to the Brady bill before
its passage in 1993, the Brady Act's waiting period was replaced in
November 1998 by the nationwide instant check system.19 However, in
June 1998, President Clinton and the anti-gun lobby announced their
desire for the waiting period to continue permanently along with the
instant check. White House senior advisor Rahm Emanuel falsely
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claimed on June 14, 1998, that "The five-day waiting period was
established for a cooling off period for crimes of passion.”20

As the inclusion of its instant check amendment made clear, however, the
Brady Act was imposed not for a "cooling off period,” but for a records
check obstacle to firearm purchases by felons, fugitives and other
prohibited persons. Furthermore, during congressional hearings on the
Brady bill on Sept. 30, 1993, Assistant Attorney General Eleanor
Acheson testified for the Department of Justice that there were no
statistics to support claims that handguns were often used in crimes soon
after being purchased.21

Emanuel also brazenly claimed that, "Based on police research, 20% of
the guns purchased that are used in murder are purchased within the
week of the murder.” But this was a falsehood typical of anti-gun
advocates: BATF reports that, on average, guns recovered in murder
investigations were purchased 6.6 years before involvement in those
crimes.22

The Clinton-Gore Administration and anti-gun groups wanted a waiting
period because it complicates the process of buying a gun and therefore
may dissuade some potential gun buyers. A waiting period also can
prevent a person who needs a gun for protection from acquiring one
quickly. The anti-gun lobby opposes the use of firearms for protection,
claiming "the only reason for guns in civilian hands is for sporting
purposes"23 and self-defense is "not a federally guaranteed constitutional
right."24

Back To Table Of Contents

FABLE VI: Since firearm accidents are a large and growing
problem, we need laws mandating how people store their firearms.
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Mr. KucCINICH. I thank the gentleman.

I would like to start by introducing our first panel, if there are
no additional opening statements.

Mr. BURTON. Mr. Chairman, can I submit for the record some
statistical data I have, please?

Mr. KuciNicH. Without objection, the gentleman’s submission is
included in the record. I thank the gentleman.

We will introduce our first panel. I would like to introduce Robyn
Thomas, who is the executive director of Legal Community Against
Violence. LCAV is a public interest law center dedicated to pre-
venting gun violence by providing legal assistance to State and
local governments. Before joining LCAV last year, she was a prac-
ticing attorney in New York City.

Next we will hear from Paul Helmke, who has served in the last
year as president of the Brady Campaign and Brady Center to Pre-
vent Gun Violence, a non-partisan grassroots organization working
to prevent gun violence. Mr. Helmke has served as mayor of Fort
Wayne, IN, from 1988 through 2000. During his tenure as mayor,
he worked to strengthen the police department and implement
community policing. Mr. Helmke served as president of the U.S.
Conference of Mayors in 1997 and 1998, and was a board member
and chair of the Committee on Public Safety and Crime Prevention
for the National League of Cities.

The final witness on the first panel will be John Feinblatt. Mr.
Feinblatt was appointed New York City’s criminal justice coordina-
tor by Mayor Michael R. Bloomberg in January 2002. In this capac-
ity, Mr. Feinblatt has served as the chief advisor on Mayor
Bloomberg’s Illegal Gun Strategy, which includes innovative en-
forcement strategies, new local legislation, and the formation of a
new national coalition: Mayors Against Illegal Guns. Prior to his
appointment, Mr. Feinblatt was the founding director of both the
Center for Court Innovation, the country’s leading think tank on
problemsolving justice, and the Mid-town Community Court.

Welcome to all the witnesses. It is the policy of the Committee
on Oversight and Government Reform to swear in all witnesses be-
fore they testify. I would ask the witnesses to please rise and raise
your right hands.

[Witnesses sworn. ]

Mr. KuciNicH. Thank you. Let the record reflect that the wit-
nesses answered in the affirmative.

I ask that each of the witnesses now give a brief summary of
your testimony, and keep the summary to 5 minutes in length.
Bear in mind that your complete written statement will be in-
cluded in the hearing record.

Ms. Thomas, you will be our first witness. You may begin.
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STATEMENTS OF ROBYN THOMAS, EXECUTIVE DIRECTOR,
LEGAL COMMUNITY AGAINST VIOLENCE; PAUL HELMKE,
PRESIDENT, BRADY CAMPAIGN AND CENTER TO PREVENT
GUN VIOLENCE; AND JOHN FEINBLATT, CRIMINAL JUSTICE
COORDINATOR FOR THE CITY OF NEW YORK

STATEMENT OF ROBYN THOMAS

Ms. THoMAS. Thank you very much. Legal Community Against
Violence sincerely appreciates the opportunity to speak to the com-
mittee about Lethal Loopholes: the Deficiency in State and Federal
Gun Purchase Laws.

As you mentioned, LCAV is a public interest law center devoted
to preventing gun violence. We were founded in 1993 after the as-
sault weapon massacre at 101 California Street in San Francisco.

I am going to address three questions related to the deficiency
in State and Federal gun purchase laws. First, how to State and
Federal gun laws interact? As you mentioned, Federal law estab-
lishes the baseline regarding the types of purchasers who are ineli-
gible to acquire firearms. Those categories of prohibited purchasers
include felons, illegal aliens, those subject to domestic violence pro-
tective orders, and the mentally ill. Some States then expand the
Federal law by applying broader standards to some or all of these
categories. In addition, many States designate extra and additional
1classes of prohibited purchasers who are not found in the Federal
aw.

The second question I will address is what are the lethal loop-
holes in the Federal system and how are States addressing them?
First, there are numerous gaps in the Federal law that prohibit
certain individuals from purchasing firearms. Here I am going to
touch on two basic issues, those with mental illness and domestic
violence offenders.

With respect to mental illness, Federal law prohibits firearm pur-
chases by those who have been involuntarily committed or adju-
dicated as mental defective. This does not reach individuals with
a wide range of potentially dangerous mental illnesses. For exam-
ple, a person who is voluntarily committed to a mental institution
can still lawfully purchase a firearm under Federal law. Many
States have broadened the category of mentally ill persons prohib-
ited by including those who voluntarily or involuntarily are com-
mitted to a mental hospital.

In the case of domestic violence offenders, Federal law prohibits
firearm purchases by those who have been convicted of a mis-
demeanor crime of domestic violence and those subject to certain
domestic violence protection orders. The Federal prohibitions leave
large gaps, also allowing violent offenders to acquire firearms.

For example, the protection order prohibition does not include
those individuals who have not co-habitated with the person who
is the subject of the restrictive order. So in other words, if you and
I have not lived together and I am subject to a restraining order,
I may still purchase a firearm under Federal law.

More than half of the individuals who are subject to domestic vi-
olence protection orders fall into this category. So it is a large loop-
hole in the domestic violence prohibition. And many States have
acted to close that loophole.
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I also will address gaps in enforcement. As was mentioned, ac-
cess to State records is a huge part of the issue with enforcement
of the prohibited purchaser provisions. As the Virginia Tech inci-
dent illustrated, access to mental health and domestic violence
records is seriously inadequate. Federal law does not and cannot
require that States send relevant records to the FBI for inclusion
in the NICS data base. According to the FBI, only 22 States volun-
tarily contribute mental health records to NICS.

We note the legitimate concern for privacy regarding mental
health records. However, with laws that limit the use of such
records, this concern can be adequately addressed. Lack of access
to State records is also a significant obstacle with regard to per-
petrators of domestic violence. A recent study showed that less
than 50 percent of those believed to qualify, even under existing
Federal law, would not be included in the system.

One way States can improve access to prohibited purchaser
records is by becoming a point of contact or POC State. POC States
can then conduct background checks through the State system and
have access to records which include NICS information as well as
independent State information, criminal history and other data
bases.

The FBI has been encouraging more States to serve as POCs. At
the present time, only 21 States serve as POCs either for handgun
transfers or other gun transfers. In addition, several POC States
already search mental health records automatically as part of the
background check system. On top of that, some States have decided
to require reporting to mental health data bases. This is an impor-
tant point, because it has two parts to it. The first is that there
has to be reporting of mental health records and then the second
is that when a background check is done that those mental health
records are actually reviewed. It’s the same situation for domestic
violence offenders. It is a twofold problem that has to be addressed.

Two other dangerous loopholes remain which I will touch on
briefly. One is the so-called default proceeds provision. What this
refers to is the instance when a background check is done and it
is incomplete after 3 days. The gun automatically default proceeds
to the requested purchaser.

Approximately 3,000 or 4,000 guns per year proceed this year
and then later have to be reacquired, when it is found after the 3-
day period has passed that the person should not have passed the
background check. Many States have posed this loophole in a vari-
ety of different ways, from including the length of time to not al-
lowing a transfer if the background check is not completed.

The final loophole that I will mention is something that has al-
ready been mentioned, the private sale loophole. Forty percent of
the guns transferred in this country take place through private
sales which are not subject to any background check at all. So until
unlicensed sellers are also regulated by the background check sys-
tem, this will continue to remain an avenue for a huge quantity of
the guns that are sold in the marketplace.

I would just like to close by adding that H.R. 297 that the Con-
gressman mentioned is a good step in the right direction, some-
thing that encourages States to report records to NICS and that be-
gins to address the problem of the lack of information. It is a step
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in the right direction, but there are many other issues that need
to be addressed, and we hope that this hearing will be a beginning
of addressing some of these.

Thank you very much.

[The prepared statement of Ms. Thomas follows:]
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Weritten Testimony of LCAV
May 10, 2007 Domestic Policy Subcommittee of the
Oversight and Government Reform Commiittee

Legal Community Against Violence (“LCAV™) appreciates the opportunity to offer
testimony to the Domestic Policy Subcommittee of the Oversight and Government
Reform Committee on state compliance with the Gun Control Act of 1968, including
states’ obligations under the Brady Handgun Violence Prevention Act of 1993 (the
“Brady Act™) to report “prohibited purchasers™ to the National Instant Check System. As
requested by Subcommittee Chairman Dennis Kucinich in a letter dated May 1, 2007,
LCAYV will discuss state compliance with the Brady Act and more inclusive state law
firearm restrictions in the following categories: individuals under mental health care or
evaluation, individuals restrained by protective or restraining orders, and former juvenile
offenders. In an effort to address these topics, LCAV’s written testimony will address the
following specific issues: 1) the interaction between federal and state law on prohibited
firearms purchaser provisions and enforcement of such provisions; 2) loopholes in the
federal prohibited purchaser provisions and background check system; and 3) state laws
enacted to address the identified loopholes in the federal prohibited purchaser provisions
and background check system.

LCAY is a national public interest law center dedicated to preventing gun violence.
Founded in 1993 in the aftermath of the assault weapon massacre at 101 California Street
in San Francisco, LCAV is the country’s only organization devoted exclusively to
providing legal assistance in support of gun violence prevention. LCAV serves
governmental entities and nonprofit organizations nationwide, focusing on policy reform
at the state and local levels. We conduct legal research, analyze existing and emerging
policy strategies, review proposed legislation, generate model regulations and develop
legal and analytical materials to help governmental entities and nonprofit organizations
achieve their policy goals. Our website, www.lcav.org, is the most comprehensive
resource for information on U.S. firearms laws in either print or electronic form.

L Overview of Interaction Between Federal and State Law
A. Prohibited Purchaser Provisions

Federal law establishes the baseline regarding the types of persons who are ineligible to
purchase firearms. The federal Gun Control Act of 1968, codified at 18 U.S.C. § 922,
prohibits the sale of firearms to certain individuals, including felons, illegal aliens,
persons subject to domestic violence protective orders, and the mentally ill.' Some states

! The complete list of prohibited purchasers under 18 U.S.C. § 922(b) 1), {d} includes any person who is
underage; has been convicted of, or is under indictment for, a crime punishable by imprisonment for more
than one year; is a fugitive from justice; is an unlawful user of or addicted to a controlled substance; has
been adjudicated as a mental defective or committed to a mental institution; is an illegal alien; has been
dishonorably discharged from the military; has renounced his or her U.S. citizenship; is subject to a coun
order restraining him or her from harassing, stalking or threatening an intimate partner, his or her childor a
child of a partner; or has been convicted of a misdemeanor offense of domestic violence,
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expand on federal law by applying broader standards to some or all of the federally
prohibited purchaser categories. In addition, many states designate additional classes of
prohibited purchasers not found in federal law. Examples of how states have expanded
on federal law prohibited purchaser provisions is provided in section I below.

B. Enforcement of Prohibited Purchaser Provisions Via Background Checks

The “Brady Act” requires federally licensed firearms dealers (“FFLs™) to perform
background checks on prospective firearm purchasers to ensure that the prospective
purchaser is not prohibited from purchasing a firearm under federal, state or local law.?
Since 1998, the Brady Act has been implemented through the National Instant Criminal
Background Check System (NICS).” Licensed dealers initiate a NICS check (typically
by telephone or computer) after the prospective purchaser has provided a government-
issued photo I.D. and completed a federal Fireanms Transaction Record (also known as
Form 4473).*

As with federal law prohibited purchaser provisions, states can and do expand on federal
law requiring background checks. For example, states have the option of serving as a
state POC and conducting their own background checks instead of having those checks
performed by the FBL.® A state POC search includes the state’s independent criminal
history database as well as the three federal databases accessed by the FBI during a NICS
check.® According to the FBI, state POC background checks are more thorough than
those performed by the FBI because of the access to independent state criminal history
databases in addition 1o the databases maintained by NICS.” State databases typically
include information that is unavailable to the FBI, including mental health records,
outstanding felony warrants, domestic violence restraining orders and final disposition
records (those showing whether an arrest resulted in an acquittal or a conviction).

In addition, some states have enacted licensing laws which require an individual to obtain
a license or permit authorizing him or her to purchase and/or possess a firearm. Although
licensing laws vary, they generally require that a license only be issued after the applicant
passes a background check which, in some cases, is more thorough than the Brady

118 U.S.C. § 922(s).

* As originally adopted, the Brady Act included interim as well as permanent provisions. The Act’s interim
provisions, implemented on February 28, 1994, applied to handgun sales only. On November 30, 1998, the
permanent provisions of the Brady Act went into effect, establishing the NICS system and extending the
Act's application to purchasers of long guns and persons who redeem a pawned firearm.

“27CFR. §478.124.

* Bureau of Justice Statistics, U.S. Department of Justice, Survey of State Procedures Related to Firearm
Sales, 2005 3-4 (Nov. 2006), at http://www.ojp.gov/bjs/pub/pdf/ssprfs05.pdf.

® Id. at 3-4. The three federal databases that comprise a NICS check are the National Crime Information
Center (NCIC), which includes records regarding wanted persons (fugitives) and persons subject to
protective/restraining orders; the Interstate Identification Index, which contains state criminal history
records; and the NICS Index, which contains records of other persons prohibited under federal law from
receiving or possessing firearms.

7 Criminal Justice Information Services Division of the Federal Bureau of Investigation, U.S. Department
of Justice, National Instant Criminal Background Check System (NICS) Operations Report (November 30,
1998-December 31, 1999) 5 (Mar. 2000), at http://www.fbi.gov/hg/cjisd/nics/nic1 year.pdf.
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background check required to purchase a firearm.® In addition, applicants may be
required to provide proof of residency and fingerprints, and pass written and
performance-based tests showing that the applicant knows how to safely load, fire and
store a gun, and has knowledge of relevant firearms laws.

II.  Loopholes in Federal Prohibited Purchaser Provisions and Background
Check System

A. Prohibited Purchaser Provisions

There are numerous gaps in the federal laws that prohibit certain individuals from
purchasing firearms. At the Subcommittee’s request, LCAV’s testimony will focus on
loopholes with regard to prospective purchasers who have histories of mental illness,
have perpetrated domestic violence, and who have been convicted of an offense in
juvenile court,

1. Persons with a History of Mental Illness: Federal law prohibits any person
from selling or otherwise transferring a firearm to any person who has been adjudicated
as a mental defective or committed to a mental institution.’ Federal regulations define
"adjudication as a mental defective” to include a determination by a court, board,
commission or other lawful authority that as a result of incompetency or a mental iliness,
condition or disease, a person is a danger to himself, herself or to others or lacks the
ability to contract or manage his or her own affairs. It also includes a finding of insanity
by a court in a criminal case, a finding of incompetence to stand trial, and a finding of not
guilty by reason of lack of mental responsibility pursuant to the Uniform Code of
Military Justice. “Commitment to a mental institution” is defined to include involuntary
commitment to a mental institution." These definitions do not reach individuals with a
wide range of potentially dangerous mentally illnesses. For example, a person who is
voluntarily committed to a mental institution can lawfully purchase a firearm under
federal law.

2. Domestic Violence Offenders: Federal provisions prohibiting firearms
purchases by domestic violence offenders are similarly limited. Persons who have been
convicted in any court of a “misdemeanor crime of domestic violence” and/or who are
subject to certain domestic violence protection orders may not purchase firearms. '
“Misdemeanor crime of domestic violence” is defined as an offense that is a federal, state
or tribal law misdemeanor and has the use or attempted use of physical force or
threatened use of a deadly weapon as an element. 2 In addition, the offender must be a
current or former spouse, parent, or guardian of the victim; share a child in common with

¥ For example, New Jersey requires that firearms purchaser permit applicants be “of good character and
good repute in the community™ and that the names and addresses of two personal references be included on
the permit application. N.J. Rev. Stat. § 2C:58-3(c), (e).

° 18 U.S.C. § 922(d)4).

127 CF.R. § 478.11 provides the federal definitions of the terms “adjudicated as a mental defective” and
“committed to a mental institution.”

18 U.S.C. §§ 922(gX8), (9), 27 CF.R. § 478.11.

2 {8 U.S.C. § 921(a)33).
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the victim; be a current or former cohabitant with the victim as a spouse, parent ot
guardian; or be similarly situated to a spouse, parent or guardian of the victim. "

Domestic violence protection orders disqualify 2 prospective purchaser only if issued
after a hearing of which the subject received actual notice.’ In addition, the order must
protect an “intimate partner” of the defendant. This includes a current or former spouse,
a child of the defendant or of the victim, a parent of a child in common with the
defendant, or an individual with whom the defendant does or has cohabitated.'® The
order must also contain a finding that the person presents a credible threat to the victim
and must restrain him or her from certain specified conduct, '®

Both of the prohibitions against domestic violence perpetrators leave large gaps allowing
violent individuals to obtain guns. For example, the protection order prohibition does not
apply to persons with a dating relationship who have never lived together. In one study
of temporary domestic violence protection orders, researchers found that the most
common relationship between the petitioner and defendant was a dating relationship.

The same study found that applications for protection orders were more likely to mention
firearms when the parties had not lived together.”

3. Juvenile Offenders: Federal law prohibits firearm purchases by persons
convicted or under indictment for a crime punishable by imprisonment for more than one
year.‘8 However, individuals who were convicted of offenses, even violent offenses, in
juvenile court, are permitted under federal law to purchase firearms.

4. Other Loopholes: Gaps exist in other prohibited purchaser categories as well.
For example, while persons with felony convictions are prohibited from purchasing
firearms, persons convicted of violent misdemeanors (other than domestic violence
misdemeanors) face no federal restrictions on firearms purchases. In addition, a person
addicted to a controlled substance may not purchase a gun, but an individual who abuses
alcohol and/or has been convicted of an alcohol-related offense is permitted to purchase a
firearm. Likewise, there is no prohibition against persons who are known or suspected
of terrorist activity from purchasing firearms.'”

 Id. Also note that a conviction requires that the offender was represented by counsel or waived the right
to counsel and was tried by a jury or waived the right to a jury, if the offense entitled the offender to a jury
trial.

18 U.S.C. § 922(2)(8).

18 U.S.C. §8 922(2)(8), 921(a)(32).

' 18 U.S.C. § 922(g)(8).

1 Katherine A. Vittes & Susan B. Sorenson, Are Temporary Restraining Orders More Likely to be Issued
When Applications Mention Firearms?, 30 Evaluation Review 266, 271, 275 (June 2006),

18 U.S.C. § 922(d)(1).

19 A vill introduced by Senator Lautenberg, S. 1237, would, among other things, prohibit firearms purchase
and possession by, and transfer to, persons the Attorney General determines to be known or suspected of
engaging in terrorism if the Attorney General also has a reasonable belief that the prospective purchaser
may use a firearm in connection with terrorism. A companion bill, H.R. 2074, has been introduced in the
House of Representatives.
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B. Enforcement of Prohibited Purchaser Provisions Via Background Checks

1. Private Sale Loophole: Perhaps the biggest loophole in enforcement of federal
and state prohibited purchaser provisions is what is known as the “private sale
loophole.”"' The private sale loophole refers to the imposition of various federal law
duties on federally licensed fircarms dealers that do not apply to unlicensed sellers.
Firearms dealers must, among other things: (1) perform background checks on
prospective firearm purchasers; (2) maintain records of all gun sales; (3) make those
records available to law enforcement for inspection; (4) report multiple sales; and (5)
report the theft or loss of a firearm from the licensee’s inventory.

The Gun Control Act of 196821pmvides that persons “engaged in the business” of dealing
in firearms must be licensed.” Although Congress did not originally define the term
“engaged in the business,” it did so in 1986 as part of the McClure-Volkmer Act (also
known as the "Firearms Owners’ Protection Act"). That Act defined the term “engaged in
the business," as applied to a firearms dealer, as "a person who devotes time, attention,
and labor to dealing in firearms as a regular course of trade or business with the principal
objective gf livelihood and profit through the repetitive purchase and resale of

firearms."

Significantly, however, the term was defined to exclude a person who “makes occasional
sales, exchanges, or purchases of firearms for the enhancement of a personal collection or
for a hobby, or who sells all or part of his personal collection of firearms,”*

Consequently, unlicensed sellers may sell firearms without conducting background
checks or documenting the transaction in any way. As a result, convicted felons, persons
with a history of mental illness, domestic violence offenders, and other prohibited
purchasers can easily buy guns from unlicensed sellers. In addition, because federal law
does not require private sellers to inspect a buyer’s driver’s license or any other
identification, there is no obligation for such sellers to confirm that a buyer is of legal age
to purchase a firearm.

According to a 1999 report issued by the Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF), the current definition of "engaged in the business” often frustrates the
prosecution of "unlicensed dealers masquerading as collectors or hobbyists but who are
really trafficking firearms to felons or other prohibited persons.”® A June 2000 ATF
report found that unlicensed sellers were involved in about a fifth of the trafficking

20 Although the “private sale” loophole is frequently referred to as the “gun show” loophole (because of the
particular problems associated with gun shows), it applies to all firearm sales by non-licensed sellers,
regardless of where the sales occur.

18 U.S.C. §§ 922(1), 923(g).

218 US.C § 921(a)21)(C).

3 1d

g,
¥ U.S. Department of Justice & Bureau of Alcohol, Tobacco and Firearms, U.S, Department of the
Treasury, Gun Shows: Brady Checks and Crime Gun Traces 14 (Jan. 1999).
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investigations and associated with nearly 23,000 diverted guns.® A national survey of
firearm ownership conducted in 1994 determined that 60 percent of all firearm sales in

the U.S. involved federally licensed dealers, while the remaining 40 percent of firearms
were acquired from unlicensed sellers.”

2. Lack of Access to State Records: Lack of access to relevant state records also
frustrates enforcement of prohibited purchaser provisions. Federal law does not and
cannot rcgsuire that states send relevant records to the FBI for inclusion in the NICS
database.

a. Mental Health Records: According to an FBI press release dated April 9,
2007, only 22 states voluntarily contribute some or all mental health records to NICS:
Alabama, Arizona, Arkansas, California, Colorado, Florida, Iowa, Kansas, Kentucky,
Maryland, Michigan, Missouri, New Hampshire, New York, North Carolina, Ohio, South
Carolina, Tennessee, Utah, Virginia, Washington and Wyoming.

FBI data indicate that a small fraction of the number of Americans who have been
involuntarily comruitted to mental institutions has been reported to NICS. As of
November 30, 1999, the FBI had received from all states a total of only 41 records of
mentally ill persons.”® Although the number of mental health records provided to NICS
has increased ~ in 2003 there were more than 143,000%° — mental illness remains
significantly underreported. As a result of the FBI's lack of information about mentally
ill persons, it cannot be assured that an FBI background check will find that a person is
ineligible to possess a firearm due to mental illness.

Tragically, the Virginia Tech shooting illustrates the impact of the lack of access to state
records. Although the Virginia Tech shooter purchased firearms through a licensed
dealer and passed two background checks, LCAV's analysis of the facts as they have
been reported, and the applicable law, indicates that Mr. Cho was, in fact, prohibited
from purchasing a firearm under federal law.

A Virginia special justice declared Mr. Cho to be "an imminent danger" to himself as a
result of mental iliness, and directed him to seek outpatient treatment. Under federal
regulations defining "adjudication as a mental defective” to include a "determination by a

2 Bureau of Alcohol, Tobacco and Firearms, U.S. Department of the Treasury, Following the Gun:
Enforcing Federal Laws Against Firearm Traffickers xi (June 2000).

¥ Philip J. Cook & Jens Ludwig, Guns in America: National Survey on Private Ownership and Use of
Firearms, U.S. Department of Justice, National Institute of Justice Research in Brief 6-7 (May 1997), at
http://www.ncjrs.org/pdffiles/165476.pdf.
™ State contribution to the NICS database is voluntary. See 28 C.F.R. 25.4. Note that Priniz v. U.S,, 521
U.S. 898 (1997), stands for the proposition that the federal government may not mandate that state officials
administer or enforce a federal regulatory program. Although this proposition has not been applied to a
case directly involving the contribution of state records to NICS, it may limit the ability of the federal
govemmem to require that states do so.

? U.S. General Accounting Office, Gun Control: Options for Improving the National Instant Criminal
Background Check System 8 (Apr. 2000), a http://www.gao.gov/archive/2000/gg00056.pdf.

Bureau of Justice Statistics, U.S. Department of Justice, Improving Criminal History Records for

Background Checks 2 (May 2003), available at http://www.ojp.usdoj.gov/bjs/abstract/ichrbe.htm.
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court, board, commission or other lawful authonty" that as a result of incompetency or a
mental illness, condition or disease, the person is a "danger to himself or to others,"’ !
Mr. Cho should have been precluded from purchasing a firearm because he had been
adjudicated as a mental defective.

Virginia law is similar to federal law in that it prohibits a person from purchasing a
firearm if he or she has been involuntarily committed to a mental health facility due to
mental illness.”? However, unlike federal law, Virginia does not prohibit firearm
purchases for those who have been deemed to be a danger to themselves or others.

Rather, Virginia law prohibits purchase of firearms by 2ny person adjudicated legally
incompetent, mentally incapacitated, or mcapacxtated These terms generallLapply to
an individual who is incapable of managing his or her own health or property. ™ Mr. Cho
did not fall into this category and therefore was not prohibited from purchasing a fircarm
under state law.

Federal law should have barred Mr. Cho from purchasing a firearm, but the background
check conducted by the state (Virginia is a POC state) did not reveal his adjudication as a
mental defective. Virginia law only requires mental health records that would disqualify
a purchaser under state law be sent to the state criminal history database.’® It appears
that, for this reason, the record of the proceeding deeming Mr. Cho to be an imminent
danger to himself was not forwarded to the state database (or to NICS) and his status as a
prohibited purchaser under federal law was not revealed during either of the two
background checks he passed.

b. Domestic Violence Records: Lack of access to state records is also a
significant obstacle with regard to perpetrators of domestic violence. As of June 2003,
the National Crime Information Center registry of protective orders contained only
781,574 entries, estimated to be less than 50% of the orders believed to qualify for entry
into the system. 7

3. Default Proceeds: Another dangerous loophole in enforcement of the
prohibited purchaser provisions results from the so-called “default proceed” provision of

»27CFR.§478.1L

322, Code Ann. § 18.2-308.1:3.

% va. Code Ann. § 18.2-308.1:2.

* 1d. See Va. Code Ann. § 37.2-1000 et seq.

% Va. Code Ann. § 37.2-1014 requires the clerk of the circuit court to certify and forward to Virginia’s
Central Criminal Records Exchange a copy of any order adjudicating a person incapacitated (as defined by
state law) and section 37.2-819 requires the clerk to certify and forward a copy of any order for involuntary
admission to a mental health faclhty Mr. Cho was not deemed incapacitated as defined by state law and
his treatment was outpatient in nature.

% Note that Virginia Governor Timothy Kaine issued Executive Order 50 an April 30, 2007 directing all
executive branch employees to consider outpatient treatment as “involuntary admission to a mental health
facility” for purposes of VA. Code Ann. § 37.2-1014. The Order further directs law enforcement to include
records of involuntary outpatient as well as inpatient care in the state database and forward such records to
federal law enforcement.

% Julissa Jose, Disarming Domestic Vielence Abusers: States Should Close Legislative Loopholes That
Enable Domestic Abusers lo Purchase and Possess Firearms 3 (Sept. 2003).
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the Brady Act. Under the Brady Act, if a dealer has not been notified within three
business days that the sale would violate federal or state laws, the sale may proceed by
default.*® This default provision allowed 3,849 prohibited purchasers to buy guns during
the first year of operation (November 30, 1998 through November 30, 1999) of NICS.*
Moreover, between November 1998 and September 2001, ATF received 10,945 referrals
from the FBI requesting retrieval of firearms that had been sold to ineligible persons by
default.® As a result, the FBI has recommended extending the maximum time allowed
for conducting background checks to allow more research time to complete background
checks and to reduce the number of prohibited purchasers who are able to purchase
firearms by default.!!

4. Other Loopholes

a. Destruction of Records: Destruction of approved purchaser records creates
another gap in enforcement of federal law. Until 2004, information on approved NICS
background checks was retained by NICS for ninety days.*? This information helped
ATF deter fraud and detect dealers who might be providing false information about a
prohibited person, by inspecting a dealer’s records within the ninety-day period and
verifying that the records matched the information earlier submitted to NICS.* If
discrepancies were found, ATF could conduct a further investigation of the dealer to
determine whether the dealer submitted false information to NICS.* In a recent review
of trafficking investigations, ATF determined that corrupt dealers are a significant source
of trafficked firearms.*

As of July 2004, approved purchaser information is no longer kept for ninety days but is
instead destroyed within twenty-four hours of the official NICS response to the dealer.*

3% I8 US.C. § 922(t)(1). See also Survey of State Procedures Related to Firearm Sales, supranote 5 at 3.
% NICS Operations Report, supranote 7, at 11. In fact, the FBI has found that a purchaser whose NICS
check takes longer than 24 hours to complete is 20 times more likely to be a prohibited purchaser than other
?(Pplicams. Id at6.

U.S. General Accounting Office, Gun Control: Opportunities to Close Loopholes in the Natioral I
Criminal Background Check System 17 {July 2002), as http://www.gao.gov/new.items/d02720.pdf.
41 U.S. General Accounting Office, Gun Control: Impl tion of the National I Criminal
Background Check System |3 (Feb. 2000), at http://www.gao.gov/archive/2000/gL00064.pdf. FBI
investigations of prohibited purchasers who were allowed to buy fircarms by default typically take 25 days
to complete. Id.
2 Office of the Inspector General, U.S. Department of Justice, fnspections of Firearms Dealers by the
Bureau of Alcohol, Tobacco, Firearms and Explosives, Evaluation & Inspection Report I-2004-005 x-xi
(July 2004), a¢ http:/iwww usdoj.gov/oig/reports/ ATF/e0405/final.pdf [hereinafier Evaluation & Inspection
Report].
43 Id
44

* Violence Policy Center et al., C On Regulations Proposed by the Federal Bureau of
Investigation, Department of Justice Regarding Changes to Regulations Implementing the Nattonal Instant
Criminal Background Check System 10 (Sept. 4, 2001).

% The requirement that approved purchaser information be destroyed within twenty-four hours has been
included in the appropriations bills funding the Department of Justice (which includes ATF and the FBI)
every year since 2004, See Consolidated Appropriations Act of 2004, Pub. L. No. 108-199, § 617, 118
Stat. 3 (2004); Consolidated Appropriations Act of 2005, Pub. L. No. 108447, § 615, 1 (8 Stat. 2809, 2915
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As a result, ATF inspectors are no longer able to compare the information on file with the
dealer to the information the dealer submitted to NICS. The Department of Justice
Inspector General noted that the shortened retention time makes it much easier for
corrupt firearm dealers who are enabling prohibited persons to purchase firearms to avoid
detection.”” Federal law also specifically prohibits using NICS to create any system of
registration of firearms or firearm owners.*®

b. Firearms Permit Exception: Under the Brady Act, persons holding a state-
issued permit to acquire or possess firearms (e.g., a concealed weapons permit) are
permitted to purchase a firearm without undergoing a background check if the permit was
issued: (1) within the previous five years in the state in which the transfer is to take place;
and (2) after an authorized government official has conducted a background investigation
to verify that possession of a firearm would not be unlawful.*® This exemption could
allow some prohibited persons to acquire firearms, in cases where a state permit holder
falls into a prohibited category after issuance of the state permit. Under the federal
exemption, no background check is required and the seller would have no way to leam
that the prospective purchaser is prohibited from possessing firearms.

1. State Laws Addressing Loopholes in the Federal Prohibited Purchaser
Provisions and Background Check System™

A. Prohibited Purchaser Provisions

The federal categories of prohibited purchasers are the prevailing minimum for all states.
A number of states have enacted laws that exceed these minimum standards, to close
gaps in federal prohibited purchaser provisions. The following are examples of state law
approaches to address these gaps.

1. Persons with a History of Mental Hiness: The majority of states have laws that
prohibit the transfer of firearms to persons who are mentally ill. While most states use
definitions of mental illness similar to the Brady Act and its implementing regulations,
several states have broadened the category of mentally ill persons who are prohibited
from purchasing or possessing firearms.

(2005); Science, State, Justice, Commerce, and Related Appropriations Act of 2006, Pub, L. No. 109-108,
§ 611, 119 Stat. 2290, 2336 (2005). Each of these acts contains additional provisions which restrict
disclosure of data obtained by ATF via critme gun traces. The destruction of records and disclosure
provisions are known as the “Tiahrt Amendment.” LCAV submitted written testimony to the
Subcommittee on Commerce, Justice, Science, and Related Agencies of the House Appropriations
Committee on April 26, 2007, requesting that the disclosure of data provisions not be included in ATF’s
fiscal year 2008 appropriations legislation. ’

*7 Inspection & Evaluation Report, supra note 42, at x-xi; 51-54.

28 CF.R. § 25.9(b)(3).

18 U.S.C. §922(1)(3); 27 C.F.R. § 478.102(d). Permits issued after November 30, 1998 qualify as
exempt only if the approval process included a NICS check. /d.

* Detailed information about state firearm laws is contained in LCAV’s 2006 report, Regulating Guns in
America: An Evaluation and Comparative Analysis of Federal, State and Selected Local Gun Laws,
available at http:/iwww lcav.org/library/reports_analyses/regulating_guns.asp.
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For example, under federal law persons who are voluntarily committed to a mental
hospital are not prohibited from possessing firearms.”' Delaware,*” Hilinois,”
Massachusetts,” Minnesota,”® North Carolina®® and Utah®” have closed this gap by
prohibiting purchase or possession of some or all firearms by persons who have been
voluntarily or involuntarily committed to a mental hospital.

Several other states define more broadly than federal law those persons who are
disqualified from possessing firearms due to mental illness. California law includes an
extensive list of disqualifying factors relating to mental illness that are stronger than
federal law, including: communicating a serious threat of violence to a licensed
psychotherapist and being under a court-ordered conservatorship because of a grave
disability resulting from a mental disorder.”

Hawaii prohibits possession by any person who is or has been diagnosed as having a
significant behavioral, emotional, or mental disorder.” Indiana includes a prohibition on
persons with “documented evidence” of a “propensity for violent or emotionally unstable
conduct.™® Maryland law prohibits any person who is suffering from a mental disorder
and has a history of violent behavior against others from possessing handguns or assault
weapons.”’ In addition to prohibiting persons who have been patients of a mental
institution within the past 5 years, Illinois also bars persons impaired by a mental
condition “of such a nature that it poses a clear and present danger to the applicant, any
other person or persons or the community,” and persons who are mentally retarded, from
obtaining a Firearm Owner’s Identification (FOID) card.®

Mental health records are particularly sensitive to privacy issues and states can protect
these records by including provisions that limit the use of such records to the
determination of eligibility to purchase a firearm. For example, the California law

$127 CFR.§478.11.

2 Det, Code Ann,, tit. 11, § 1448,

53 430 1H1. Comp. Stat. 65/8(¢).

*4 Mass. Gen. Laws ch. 140, §§ 129B(1), 131(d).

*5 Minn, Stat. § 624.713, subd. 1(c), subd. 1()(4).

N.C. Gen. Stat. § 14-404(c).

5T Utah Code Ann. § 76-10-503(1)(b).

% Cal. Welf. & Inst. Code §§ 8100, 8105. A person who communicates to a licensed psychotherapist a
serious threat of physical violence against a reasonably identifiable victim or victims is barred for six
months from possessing a firearm. The prohibition applies only if the psychotherapist complies with a state
law requiring him or her to notify local law enforcement of the threat. The person may, however, possess a
firearmn if a Superior Court finds that the person is likely to use a firearm in a safe and lawful manner. Cal.
Welf. & Inst. Code § 8100(b).

% Haw. Rev. Stat. Ann. § 134-7.

% Ind, Code Ann, § 35-47-1-7,

¢ Md. Code Ann., Pub, Safety § 5-134(b).

243010, Comp. Stat. 65/8(f), (). In Illinois, no person may acquire or possess any fireanm or ammunition
without a valid FOID card. Upon request by the Iilinois Department of State Police (DSP), applicants must
sign a release waiving any right to confidentiality and requesting disclosure to the DSP of “limited mental
health institution admission information” from another state, the District of Columbia or a foreign country.
No mental health treatment records may be requested. The information must be destroyed within one year
of receipt. 430 I, Comp. Stat. 65/4(a)}(3).

10
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requiring the state department of mental health to supply mental health records to the
state department of justice provides that the records “shall not be furnished or made
available to any person uniess the [department of justice] determines that disclosure of
any information in the records is necessary to carry out its duties with respect to
applications for [firearms] permits...or to determine the eligibility of a person to acquire,
carry, or possess a firearm,”%

2. Domestic Violence Offenders: Most states that have enacted laws barring
persons who are subject to a restraining order from purchasing or possessing firearms use
language similar to federal law (“subject to a court order issued after a hearing of which
such person received actual notice, and at which such person had an opportunity to
participate, restraining him or her from harassing, stalking or threatening an intimate
partner or child of a partner™), but some states apply this prohibition beyond orders
involving intimate partners or children of partners and/or include ex parte restraining
orders. For example, in addition to subjects of intimate partner protection orders,
California law prohibits persons subject to harassment orders (which require no intimate
relationship between the parties) from possessing or receiving firearms while an order is
in effect. California also prohibits firearm possession and purchase while an ex parve
harassment or domestic violence protection order is in effect.*

In addition, several states prohibit domestic violence misdemeanants from purchasing
firearms and some expand the prohibition by defining the qualifying offense more
broadly than federal law, Illinois®, Indiana®, lowa®’ and Minnesota® are among the
states that expand on federal law by prohibiting firearms purchase by certain domestic
violence misdemeanants.” For example, Iilinois prohibits acquisition and possession of
fireanms or ammunition by persons who have been convicted of “domestic battery” or a
similar offense afier January 1, 1998.7° The Illinois definition of “domestic battery,”
knowingly or intentionally causing bodily harm to or making physical contact of an
insulting or provoking nature with any family or household member,” appears broader
than the federal standard for a disqualifying misdemeanor crime of domestic violence.

3. Juvenile Offenders: Federal law does not restrict purchases of firearms by
persons with juvenile convictions. Twenty-seven states prohibit persons with certain
juvenile convictions from purchasing firearms. ™

& Cal. Welfare and Institutions Code § 8104,

 Cal. Civ. Proc. Code §§ 527.8(k), 527.8(j), Cal. Fam. Code §§ 6218, 6389.

“ 430 011, Comp. Stat. 65/8(1), (m), 720 1L Comp. Stat. 5/12-3.2.

* Ind, Code Ann, §§ 35-47-4-6, 3542-2-1.3,

7 Jowa Code §§ 724.15(1), 708.11. See lowa Code Chapter 708.

 Minn. Stat. §§ 624.713(i), 609.2242, 609.221, 609.222, 609.223, 609.224, 609.2247, 609.749, subd. 8.
% LCAV identified these states in the course of a survey of domestic violence laws in Illinois, Indiana,
fowa, Michigan, Minnesota, Ohio and Wisconsin. We have not completed an exhaustive survey of state
law on this topic.

70 430 111 Comp. Stat. 65/8(1), {(m).

7720 1ll. Comp. Stat. 5/12-3.2.

"2 States that prohibit persons with juvenile convictions from purchasing some or all firearms include:
Alaska, Arizona, California, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii, lllinois, Indiana,
fowa, Kansas, Kentucky, Maine, Maryland, Massachusetts, Minnesota, New Jersey, Ohio, Oklahoma,

11
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4. Other Categories of Prohibited Persons Under State Law: Among the other
categories of prohibited persons under state laws are prohibitions on misdemeanor
offenders and persons who abuse alcohol. Twenty-six states prohibxt possession of
firearms by persons convicted of certain designated misdemeanors.” Twenty states
prohibit persons who are alcohol abusers and/or offenders from purchasing firearms.™

B. Enforcement of Prohibited Purchaser Provistons and Background Check System

Just as states have enacted laws to close loopholes in the prohibited purchaser provisions,
states also have passed laws to close loopholes in the enforcement of these provisions via
the background check system. Examples of state laws closing the private sale loophole,
expanding access to state mental health records, and addressing default proceeds and
other loopholes, are outlined below.

1. Private Sale Loophole: The most comprehensive approach to ensuring
that sales are only made to eligible purchasers is through a requirement for universal
background checks prior to all firearm transfers. Two states, Califoria” and Rhode
Island’® require that, prior to any firearm transfer, a licensed dealer or law enforcement
agency conduct a background check on every prospective firearm transferee. Maryland
requires a background check on every prospective transferee of certain “regulated
firearms” (deﬁned as handguns and assault weapons),” and Connecticut™ and
Pennsylvania’® require background checks on all prospective handgun purchasers. (In
Pennsylvania, all handgun transfers must be processed through a licensed dealer.)

In Delaware, Nevada and Oregon, private sellers are not required to conduct background
checks on purchasers (except, in Oregon, at gun shows), but they may request a
background check of the purchaser. In Delaware, the seller may make a r uest toa
licensed dealer, who must facilitate the transfer.’® In Nevada®' and Oregon®, the seller
may make a request to the relevant state agency, which must process the request.

Oregon, Pennsylvania, Utah, Virginia, Washington and Wisconsin. Bureau of Justice Statistics, U.S.
Department of Justice, Survey of State Procedures Related to Firearm Sales, supra note 5, at 75.

" States that prohibit possession of some or all firearms by persons with certain misdemeanor convictions
mcludc Callfomla, Connecticut, Defaware, Florida, Hawaii, {llinois, Indiana, lowa, Louisiana, Maryland,
a, Missouri, Nevada, New Jersey, New York, North Dakota, Oregon,
Pennsylvania, South Carolma, South Dakota, Tennessee, Texas, Virginia, Washington, and West Virginia,
Id.
™ States that restrict access to firearms by alcohol abuscrs include: Alabama, Alaska, Delaware, Florida,
Hawaii, Indiana, lowa, Maryland, Massachusetts, Mississippi, Missouri, New Jersey, Ohio, Oklahoma,
Pennsylvania, Rhode Island, South Carolina, Tennessee, Texas, and West Virginia. Id.

75 Cal. Penal Code §§ 12072(d), 12082,

7 In Rhode Island, the background check requirement does not apply to persons licensed to carry a
concealed handgun, R.I Gen. Laws §§ 11-47-35, 1147-35.2.

" Md. Code Amn., Pub. Safety §§ 5-124, 5-130().

” Conn. Gen. Stat. § 29-33(b), (c).

™ 18 Pa. Cons. Stat. Ann. §§ 6111(c), 6111(f)(D), (2).

% Del. Code Ann, tit. 24, § 904A.

 Nev. Rev. Stat. § 202,254,

# Or. Rev. Stat, § 166.346.

12
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Five states (Colorado, Connecticut, Illinois, New York and Oreéon) require background
checks on all transfers at gun shows. Colorado,*® Connecticut,™ New York®® and
Oregon®® require that a licensed dealer or law enforcement agency perform a background
check prior to any firearm transfer at a gun show. Illinois requires unlicensed sellers at
gun shows to request the Department of State Police to conduct a background check on
the prospective recipient of a firearm.*”

2. Limitations on Access to State Mental Health Records: Although persons who
have been adjudicated as mental defectives or involuntarily committed to mental
institutions are prohibited by federal law from possessing firearms, the current status of
the FBI databases makes it difficult to prevent such persons from obtaining firearms if
they undergo only an FBI background check. As discussed above, that is because a great
deal of information about mentally ill people is not reported to the FBI and the FBI does
not currently have access to mental health records that are maintained by the states.

POC states can conduct more thorough background checks than those performed by the
FBI because states can access their independent criminal history databases in addition to
databases maintained by NICS.® Accordingly, the FBI is encouraging more states to
serve as state POCs, and is also encouraging states that are unwilling to serve as POCs to
provide more complete records to the NICS system.*

Currently, thirteen states serve as POC states for all firearm transfers.”® Seven states
(lowa, Michigan, Nebraska, New Hampshire, North Carolina, Washington and
Wisconsin) use a state or local POC for handgun background checks only, using the FBI
for background checks on long gun transfers.”’ Maryland is a POC state for background
checks on handgun and assault weapon purchases.”” The remaining twenty-nine states
and the District of Columbia process all background checks through the FBL.”

Several POC states search state mental health records as part of their background
checks.™ However, unless these states also require reporting of mental health

% Colo. Rev. Stat, §§ 12-26.1-101 - 12-26.1-108.
# Conn. Gen. Stat. §§ 29-37g.
% N.Y.Gen. Bus. Law §§ 895 — 897; N.Y. Penal Law § 400.00.
% Or. Rev. Stat. §§ 166.432 — 166.441.
%7 430 1), Comp. Stat. 65/3, 65/3.1.
:: NICS Operations Report, supranote 7, at S,

.
% pOC states for all firearm transfers are: California, Colorado, Connecticut, Florida, Hawaii, Ilfinois,
Nevada, New Jersey, Oregon, Pennsylvania, Tennessee, Utah and Virginia. Bureau of Alcohol, Tobacco,
Firearms and Explosives, U.S. Department of Justice, Permanent Brady State Lists (July 28, 2005), at
gttp:llwww.atf.gov!ﬁrearms/bradylaw/ﬁ?2805bradystatelist.pd£
4
%1,
% POC states that search state mental health records as part of their background checks include California,
Connecticut, Hawaii, Illinois, Michigan, Nebraska, New Jersey, Oregon, Pennsylvania, Utah, Virginia,
Washington and Wisconsin. Survey of State Procedures Related to Firearm Sales, supra note 5, at 81, 84.

13
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information, a search may not provide complete information, Federal law does not
require that states send criminal and mental health records to the FBI for inclusion in the
NICS database.”® Some states have enacted laws requiring that all records relevant to the
Brady Act be timely forwarded to the state POC database, if applicable, and to the NICS
database. .

States that require the reporting of mental health information to state and/or federal
databases include Alabama, California, Colorado, Utah, and Virginia.

Alabama requires judges who enter final orders for involuntary commitment for inpatient
treatment to the Department of Mental Health and Mental Retardation or a Veteran's
Administration hospital, to forward such orders to the state’s Criminal Justice
Information Center. The Criminal Justice Information Center must enter the information
into NICS.%

In California, courts must immediately report to the state Department of Justice

when they adjudicate someone to be a danger to others as a result of a mental disorder or
mental illness, a mentally disordered sex offender, not guilty of a crime by reason of
insanity, or mentally incompetent to stand trial.”’ Mental health facilitics must
immediately report to the state Department of Justice whenever a person is taken into
custody and determined to be a danger to him or herself or others or has been certified for
intensive treatment.”® Similarly, any court that places a person under a conservatorship
because the person is gravely disabled as a result of a mental disorder or impairment by
chronic alcoholism must report this information to the state Department of Justice.”
Licensed psychotherapists also are required to report to local law enforcement the
identity of a person who communicates a serious threat of physical violence against a
reasonably identifiable victim or victims.'®

In Colorado, court clerks are required to report periodically to NICS the name of each
person determined by the court to be: incapacitated; committed to the custody of the
Division of Alcohol and Drug Abuse in the Department of Human Services; ordered for
inveluntary certification for short-term treatment of mental illness; ordered for extended
certification for treatment of mental illness; or ordered for long-term care and treatment
for mental illness. "'

In addition, Ohio accesses information regarding involuntary commitments only for purposes of concealed
handgun license applications. /d.
% According to an FBI press release dated April 9, 2007, the following 22 states voluntarily contribute
mental heaith records to NICS: Alabama, Arizona, Arkansas, California, Colorado, Florids, lowa, Kansas,
Kentucky, Maryland, Michigan, Missouri, New Hampshire, New York, North Carolina, Ohio, South
Carolina, Tennessee, Utah, Virginia, Washington and Wyoming. See also page 6 and note 28, supra.
% Alabama's requirement applies only to commitinent orders based on evidence that the person has a
history of the inappropriate use of firearms or poses a threat to use firearms inappropriately. Ala. Code
§ 22-52-108.
7 Cal, Welf. & Inst. Code §§ 8103(a)(2), (bX2), (c}2), (AX2).
o ., §§ 8103(D)(2), ()(2).

Id. § 8103(e)(2).
1% Cal. Welf. & Inst. Code § 8100(b), § 8105(c).
19 Colo. Rev. Stat, §§ 13-5-142, 13-9-123.
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In Virginia, court clerks are required to certify and forward a copy of all court orders
requiring involuntary commitment of an individual, or containing a finding that an
individual is incapacitated, to the Department of State Police. The Department of State
Police is then authorized (but not required) to forward this information to the FBI for
inclusion in the NICS database.'” However, Virginia law only requires mental health
records that would disqualify a purchaser under state law be sent to the state criminal
history database.'® Therefore, as discussed previously, in the Virginia Tech incident, the
record of the proceeding deeming Mr. Cho to be an imminent danger to himself was not
forwarded to the state database (or to NICS) and his status as a prohibited purchaser
under f?aeral law was not revealed during either of the two background checks he
passed.

Utah requires magistrates and court clerks to report all orders of civil involuntary
commitment and judgments of “guilty and mentally ill” and “not guilty by reason of
insanity” to the state’s Criminal Investigations and Technical Services Division of the
Department of Public Safety, which maintains criminal records.'®

3. Defauit Proceeds: The problem of default proceeds arises in cases where a
background check cannot be completed within three business days due to incomplete
information. Inadequate access to state records is one likely cause of an incomplete
background check. The previous section discusses state law approaches to limitations on
access to state records.

In addition to addressing the problem of default proceeds through improved access to
state records, several states have taken measures to extend the time allowed for
completion of a background check so that firearms cannot be transferred by default when
a background check cannot be completed within three days. Examples of states that have
taken action to prevent firearms from being transferred by default include: California,
Colorado, Georgia, New Jersey, Washington and Wisconsin.

12 A 2002 Virginia Attorney General Opinion determined that the Department of State Police is authorized
to provide mentzl health information to the FBI so long as the information is kept confidential and used
only to determine a person’s eligibility to possess, purchase or transfer a firearm. Op. Att’y Gen. Va. 01-
062 (Apr. 4, 2002).

10 v, Code Ann. § 37.2-1014 requires the clerk of the circuit court to certify and forward to Virginia’s
Central Criminal Records Exchange 2 copy of any order adjudicating a person incapacitated {as defined by
state law) and section 37.2-819 requires the clerk.to certify and forward a copy of any order for involuntary
admission to a mental health facility. Mr. Cho was not deemed incapacitated as defined by state law and
his treatment was outpatient in nature.

1% Note that Virginia Govemor Timothy Kaine issued Executive Order 50 on April 30, 2007 directing all
executive branch emyployees to consider outpatient treatment as “involuntary admission to a mental health
facility” for purposes of VA. Code Ann. § 37.2-1014. The Order further directs law ¢nforcement to include
records of involuntary outpatient as well as inpatient care in the state database and forward such records to
federal law enforcement.

" Utah Code Ann. § 53-10-208.1.
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In California, all firearm transfers are subject to a 10-day waiting period.'® If the
background check information received is incomplete, preventing the background check
from being approved or denied within the IO-da?r Period, the California Department of
Justice (DOJ) may notify the dealer of that fact.'”” The DOJ interprets this provision to
allow (but not require) DOJ to notify the dealer to delay the transfer until the background
check can be completed.

Colorado law permits the state to deny a prospective purchaser’s application if the
background check cannot be completed within the 3-day default period. Colorado
provides that an application must be denied in cases in which there has been no final
disposition or the final disposition is not noted in the NICS or state databases, where the
applicant: (1) has been arrested for or charged with a crime that would prohibit him or her
from purchasing, receiving, or possessing a firearm under state or federal law; or (2) is
the subject of an indictment, an information, or a felony complaint alleging that the
prospective transferee has cornmitted a crime punishable bz' imprisonment for a term
exceeding one year as defined in 18 U.S.C. § 921(a)(20).'°

In Georgia, when a background check identifies the existence of a criminal record that is
not immediately available to determine the eligibility of the applicant, the dealer may not
transfer the firearm until he or she is advised by the state that the purchaser is not
prohibited.'®

In New Jersey, retail firearms dealers may not deliver 2 handgun to any person unless the
person possesses a valid permit to purchase a hand%un and at least seven days have
elapsed since the date of application for the permit.''® The time period to obtain the
permit itself can be as long as 30 days (45 days for non-residents)'"! while the permit
application is processed.'

Washington allows five days to complete a background check on prospective handgun
purchasers. However, if records indicate that a prospective purchaser has an arrest fora
potentially disqualifying offense, a hold may be placed on the transaction for up to 30
days, pending receipt of information on the disposition of the arrest. After 30 days, if the
disposition still cannot be verified, the hold may be extended by a judicial order on a
showing of good cause.**

In Wisconsin, if the background check indicates a felony charge without a recorded
disposition, the state’s 48-hour waiting period for handgun purchases is extended to the

1% Cal. Penal Code §§ 12071(b)(3)(A), 12072(c)(1), 12084(d)(THA).

17 Cal, Penal Code § 12076(dX4), (5).

"% This provision has a sunset clause and will be automatically repealed July 1, 2610, unless renewed,
Colo. Rev. Stat. § 24-33.5-424(3)(b).

'™ Ga, Comp. R. & Regs. 140-2-.17(2).

10N 1. Rev. Stat. § 2C:58-2a(S){a).

18 NLJ. Rev, Stat. § 2C:58-3f. Note that federally licensed dealers may not sell handguns to out-of-state
residents. See 18 U.S.C, § 922.

M2 T, Stat. Ann. §§  2C:58-2a(5)Xa), 2C:58-3i, 2C:58-3¢,

113 Wash. Rev. Code Ann, § 9.41.090(3), (4).
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end of the third complete working day commencing after the day on which the finding is
made. The Department of Justice must notify the firearms dealer of the extension as soon
as practicable. During the extended period, the Department of Justice is required to
make every reasonable effort to determine the disposition of the charge and notify the
firearms dealer of the results as soon as practicable.'™

4. Other Loopholes

a. Destruction of Background Check Records: Although most state laws are
silent with respect to the retention of background check records,'! ten states (Alabama,
California, Connecticut, Maryland, Massachusetts, Michigan, New Jersey, New York,
Pennsylvania and Washington) require sellers to report firearm sales information
identifying the purchaser and firearm purchased to law enforcement.

t1é 17

Connecticut ° and Massachusetts''' maintain records submitted by dealers of all firearm
transactions, Massachusetts also retains sales records for all firearms reported by private
sellers,"'® and Connecticut retains handgun sales records reported by private sellers.'"”

Alabama,'?® California,'*! Michigan,'® New Jersey'? and Washington'?* retain records
of all handgun sales reported to state law enforcement by licensed dealers. In California,
all firearm transfers must be conducted through licensed dealers, thereby ensuring that
sales reporting requirements will include private sales. California retains reports of
handgun sales.

Maryland retains records of transfers of “regulated firearms,” which are defined as
handguns and assault weapons.'” In New York, every licensed firearms dealer must
keep a record of handgun, short-barreled rifle and shotgun, and assault weapon sales,
copies of which are delivered to and retained by the New York State Police.'
Pennsylvania maintains records of handgun sales and sales of rifles and shotguns with

14 Wis. Stat. §§ 175.35(2)(d), 175.35(2gXc)M.c.

'3 Note that nine states ate required by state law to purge background check records after a short time
period. These states are: Delaware, Florida, Nebraska, New Hampshire, Rhode Isiand, Tennessee, Utah,
Virginia, and Wisconsin,

"% Conn. Gen. Stat. §§ 29-33(e), 29-37a(b).

"7 Mass. Gen. Laws ch. 140, §§ 123, 128B.

(31 Id

1% Conn. Gen. Stat. § 29-33(e). In addition, Oregon statutes provide that the state may retain records of
firearm transactions reported by dealers for up to five years. Or. Rev. Stat. §§ 166.412, 166.434.

20 Ala. Code § 13A-11-79,

2! Cal, Penat Code §§ 11105, 11106(c).

'2 1n Michigan, sales that must be reported are those to concealed weapons license holders. Mich. Comp.
Laws § 28.422a.

'3 N.J, Stat. § 2C:58-2e.

12¢ Wagh, Rev .Code Ann. § 9.41.110(9).

125 Md, Code Ann., Pub. Safety §§ 5-101(p), 5-123(d), 5-124.

126 NY. Penal Law §§ 265.00(3), 400.00(12).
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specified dimensions.'”’ Maryland and Pennsylvania also retain records of private

transfers of the specified firearms.

These state statutes do not specify the length of time law enforcement must retain the
records.

b. Exemption for State Permit Holders: ATF has identified 20 states that issue
permits to acquire or possess firearms that qualify for the background check exemption
provided at 18 US.C. § 922(1;)(3).l28 Although some of the remaining states do not issue
permits that gqualify under federal law, others, such as California, have chosen not to
request approval by ATF, even though permits issued by the state would qualify for an
exemption.' In choosing not to seek this exemption, these states are ensuring that
background checks will be conducted on all prospective purchasers as required under
federal and state law.

C. Challenges to Enforcement of State Prohibited Purchaser Provisions and
Background Check Procedures

As detailed above, states have taken a variety of steps to close loopholes in federal
prohibited purchaser provisions, and to strengthen their background check procedures to
reduce the risk that prohibited persons will obtain access to firearms. However, these
states still face obstacles to full and effective enforcement of their laws because states are
limited to the data that is available through their state databases (in the case of POC
states) and NICS, Out-of-state information is available only through NICS. If states do
not send complete records to NICS, then out-of-state records will be unavailable to a
requesting state or dealer. If an individual changes his or her state of residence and then
applies to purchase a firearm, any disqualifying information from the prior state of
residence cannot be discovered unless all records are reported to NICS.

IV.  NICS Improvement Act (H.R. 297)

A bill currently pending before the U.S. House of Representatives, the NICS
Improvement Act (H.R. 297, McCarthy), would provide financial incentives for state
officials to send all relevant records, including those pertaining to mental health, to the
NICS system and to their own state databases, in a timely manner. The bill would also
require federal agencies and departments regularly to submit relevant records to NICS,
require the Attorney General to work with states to help improve their data systerns, and
require study and evaluation of the NICS system and reporting of best practices for
record collection and transmittal.

if enacted into law, the provisions of H.R. 297 would fill some of the gaps identified
above in enforcing federal and state prohibited purchaser provisions. It is likely that the

127 18 Pa. Cons. Stat. Ann, § 6111(b)X1).

2% Bureau of Alcohol, Tobacco, Firearms and Explosives, U.S. Department of Justice, “Permanent Brady
Permit” Chart (July 17, 2006), at http://www.atf.gov/firearms/bradylaw/permit_chart.htm.

!B Telephone interview with California Department of Justice, Firearms Division, (May 7, 2007).
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bill would significantly increase submission of state records to NICS and state databases.
Unfortunately, even if the bill became law, submission of records would remain
voluntary and, likely, incomplete. The bill may have marginal effect on the default
proceeds problem, and would have no effect on the private sale, destruction of records or
firearms permit exception loopholes described above.
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Mr. KucINICH. Thank you very much, Ms. Thomas.

STATEMENT OF PAUL HELMKE

Mr. HELMKE. Thank you, Chairman Kucinich, Ranking Member
Issa, Congressman Davis and fellow Hoosier, Congressman Burton,
Mr. Bilbray.

I come to you as the recipient of two NRA marksmanship awards
from grade school, a lifelong Republican, born and raised in Indi-
ana, where as you indicated, I was the mayor of Fort Wayne for
three terms.

I am also here as the president of the Brady Campaign and
Brady Center to Prevent Gun Violence, the Nation’s largest organi-
zations working for reasonable gun policies.

I don’t see a contradiction. The proposals I recommend are com-
mon sense, simply common sense. They should appeal to most
Americans across party and geographic lines and can help make
our communities safer. I have submitted my written testimony, so
I will just address a few points quickly here.

We have an epidemic of gun violence in this country. Every year
in America, almost 30,000 people are killed by gunfire, 10 times
the death toll of 9/11. About 32 people are murdered every day
with guns. That is a Virginia Tech massacre every day in this
country. And for every death, there is another two or three people
that are seriously wounded.

In recent years, violent gun crime has spiked, increasing almost
50 percent from 2004 to 2005, the largest increase in 14 years.
What are we going to do about it?

What we are doing now to prevent gun violence clearly is not
working. We need to plug the lethal loopholes in our laws. There
are many things we should do, but let me just touch on a few.

No. 1, we need to make sure that the Brady background system
is effectively applied. The Virginia Tech killer was prohibited from
buying guns under Federal law, since a court had found him to be
a danger to himself or others as a result of mental illness. Unfortu-
nately, Virginia did not provide such orders to their State police,
so the Kkiller passed a background check and bought his guns. Effec-
tive Brady background checks with access to all relevant records
would have stopped those sales.

According to the FBI, in 28 States, no relevant mental health or-
ders are made available for background checks, so many people can
buy guns, even though they are prohibited by Federal law. We need
to close that lethal loophole.

The NICS Improvement Act, introduced by Carolyn McCarthy as
H.R. 297, is a necessary step. This legislation would provide grants
and other incentives to encourage States to forward all relevant
records on people prohibited from possessing firearms to the Fed-
eral National Instant Criminal Background Check System. Had it
been law, the Virginia Tech shooting may have been averted.

Now, there has been a great deal of misinformation about the ef-
fect of gun laws on those being treated for mental illness. I would
like to set the record straight. Under existing Federal law, you will
not be denied a gun simply because you have sought treatment for
or been diagnosed with a mental illness. Existing Federal law pro-
hibits from buying guns only those mentally ill persons who have
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been adjudicated by a “lawful authority,” such as a court, to be a
danger to themselves or others as a result of mental illness, who
lack the mental capacity to manage their own affairs, as well as
persons who have been involuntarily committed to a mental insti-
tution.

Further, no one accesses your medical records in a background
check. The only records entered into the Federal or State data
bases are relevant court or other orders indicating that you fall
into a prohibited category. When anyone is denied a gun purchase
because they fail a background check, the gun dealer simply gets
back a “denied” message, with no information as to why the person
is denied.

So Federal gun laws create no disincentive for people to seek
mental health treatment or obtain a diagnosis. But the Virginia
Tech massacre provides another reminder that those who are dan-
gerous because of mental illness should not be allowed to buy guns.

Second point I want to address: we must be sure that no guns
are sold without a background check. As Congressman Davis point-
ed out, incredibly, current Federal law allows people without a Fed-
eral license to sell guns without a background check, so long as the
seller is not “engaged in the business” of selling guns and the
buyer is from the same State. We need to close this loophole by
passing the Gun Show Loophole Closing Act of 2007, introduced as
H.R. 96 by Representative Castle from Delaware, co-sponsored by
Representatives McCarthy and Shays.

No. 3, we must give law enforcement the tools and resources it
needs to fight gun crimes, including illegal gun trafficking and cor-
rupt gun dealers. Studies have shown, as you indicated, Mr. Chair-
man, that 1 percent of gun dealers sell almost 60 percent of crime
guns. Yet we tie law enforcement’s hands. We put blinders on them
and we give special protections to corrupt gun dealers who supply
these criminals.

Law enforcement must have all the information it needs. Con-
gress must eliminate appropriation riders to ATF’s budget, the so-
called Tiahrt amendment, that shields important gun data and
makes it uniquely exempt from the Freedom of Information Act.
We need to eliminate other restrictions that make it harder for law
enforcement to crack down on corrupt dealers. Law-abiding gun
dealers do not need special protections, and corrupt dealers don’t
deserve them. There are a number of other loopholes that we hope
will be addressed in the future: the fact that there is no limit on
the amount of guns you can buy and the size of the arsenal you
stock, the fact that the terrorists can be on the terrorist watch list
and they are not prohibited from purchasing guns currently, the
fact that weapons of war are often available for purchase.

But all the loopholes we have been talking about today are law
and order proposals. They will not prevent law-abiding citizens
from having guns in their home if they choose; they will not cost
a single sportsman a day of hunting season. They are supported by
law enforcement and by most Americans.

Too many of our neighbors are experiencing the same pain expe-
rienced by the Virginia Tech victims and their families every day.
I ask Congress what we should all be asking: what are you going
to do about it?
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Thank you for having this hearing. Thank you for addressing the
issue. You show that you are not silent on guns, and I appreciate
that. Thank you.

[The prepared statement of Mr. Helmke follows:]
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Paul Helmke
President, Brady Campaign & Center to Prevent Gun Violence

Domestic Policy Subcommittee
Oversight and Government Reform Committee,
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t]

Thank you, Chairman Kucinich, Ranking Member Issa, and other Members of the
Subcommittee.

Let me introduce myself,

I come to you as the recipient of two NRA marksmanship awards, a lifelong Republican,
born and raised in Indiana, where [ was the Mayor of Fort Wayne for three terms.

And as President of the Brady Campaign and Brady Center to Prevent Gun Violence, the
nation’s largest organizations working for reasonable gun policies.

There is no contradiction here. The proposals [ recommend are simply common sense,
They appeal to solid majorities of Americans, across party and geographic lines, and can help
make our communities safer.

We have a problem with gun vielence in this country,

In fact, it’s a crisis. If you talk to public health folks, they will tell you that the gun
violence problem in America fits the definition of an epidemic.

The shootings at Virginia Tech have brought the issue of gun violence back to the nightly
newscasts, just as the Amish schoolhouse shootings at Nickel Mines did six months ago, and
Columbine did eight years ago and so many horrific shootings did before and in between. We
need to learn from those horrible episodes 1o see how we can prevent them. But 1 urge you to
also learn from the gun violence that occurs every day in America, that doesn’t make the news.
Let’s work to prevent those tragedies as well.

Every year in America almost 30,000 people are killed by gunfire.' That's 10 times the
death toll of 9-11, every year. That’s 80 people killed every day. Some are homicides, some
suicides, some unintentional shootings. About 32 are murdered every day with guns.? That's a

! Centers for Disease Control and Prevention, WISQARS Injury Mortality Reports,
hitp://webappa.cdc.gov/sasweb/ncipe/mortrate10_sy.html (average annual gun deaths for the years 2000-2004 is
29.637).

? Id (average annual firearm homicides for the years 2000-2004 is 31.51).
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Virginia Tech massacre every day on our streets and in our homes. Since the wars in
Afghanistan and Iraq have begun, where about 3,700 American soldiers and Marines have died,
over 162,000 American citizens have died here at home from gunfire. And for every death,
another two or three are wounded.

In the decade from 1996 to 2005 there were almost 5 million violent crimes committed
with guns in this country — about 136 violent gun crimes a day,® And in the last couple of years
violent gun crime has spiked up again. From 2004 to 2005, violent gun crime increased almost
50%, the largest increase in 14 years.*

What are we going to do about it?

After the Virginia Tech shootings, the NRA’s chief, Wayne La Pierre, said: “we just
don’t think it’s really gun control to try to keep guns out of the hands of criminals and the
mentally defective.” 1 guess it depends on what the meaning of “gun control” is, but it appears
we are all in agreement that we should do more to keep guns out of the hands of dangerous
people.

What we are doing now to prevent gun violence clearly isn’t working. We can do better.
We must. We need to plug the lethal loopholes in our laws.

There are many things we should do to prevent gun violence. Let me focus on just three
things for purposes of this hearing:

Number One — We must make sure that the Brady background check system is
effectively applied, so no one who is prohibited from buying guns can buy one,

The Virginia Tech killer was prohibited from buying guns under federal law, as a court
had found him to be a danger to himself or others as a result of his mental illness. The 1968 Gun
Control Act classifies such people as having been adjudicated as a “mental defective,” and
prohibits them from buying guns. The Act also prohibits from buying guns those committed to a
mental institution. Virginia had a procedure which provided commitment orders to the state
police for background checks, but dangerousness findings — that someone is “mentally defective”
under the law — were not made available. As a result, the killer was able to pass a background
check and buy his guns. Effective Brady background checks, with access to all relevant records
that show whether purchasers are prohibited from buying, would have stopped the sale.

We need to close this lethal loophole. We must make sure that people who have been
deemed too dangerous to buy guns cannot go into a gun store and walk out with a gun.

*See US. Department of Justice (“DOJ™), Bureau of Justice Statistics, Non-fatal firearm-related violent crimes,
1993-2005, DOJ, Bureau of Justice Statistics, Homicide Trends in the U.S.
¢

Id.
¥ Michael Isikoff, Taking Aim at Mental Health Records, NEWSWEER ONLINE, April 24, 2007,
hup://www.msnbe.msn.com/id/ 1 8298 1 26/site/newsweek/,
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In the wake of Virginia Tech, there has been a great deal of misinformation about who is
prohibited from buying guns, and what records are accessed by background checks. I would like
to set the record straight. I have heard some people express concern that if you seek treatment
for mental illness you may be denied a gun, and your medical records may be accessed by police
or gun dealers. That is simply incorrect. Existing federal law prohibits from buying guns those
mentally ill persons who have been adjudicated, by a “lawful authority” such as a court,tobe a
danger to themselves or others as a result of mental illness, or to lack the mental capacity to
contract or manage their own affairs, as well as persons who have been involuntarily committed
to a mental institution. Under federal law, merely seeking treatment for a mental illness, or
being diagnosed with a mental illness, or being voluntarily committed to a mental institution,
does not disqualify a person from buying a gun.

Further, in a background check, no one gains access to your medical records. The only
relevant records entered into the federal or state databases are court or other orders committing
someone involuntarily to a mental institution, and orders finding someone dangerous because of
mental illness, or mentally incapacitated. And when anyone is denied a gun purchase because
they fail a background check, the gun dealer gets back just a “Denied” message, with no
information as to why the person was denied. Federal gun laws create no disincentive for people
to seek mental health treatment or obtain a diagnosis.

The NICS Improvement Act, introduced by Rep. Carolyn McCarthy (D-NY) as H.R. 297,
is a necessary step in the right direction. This legistation would provide grants and other
incentives to encourage states to forward all relevant records on people prohibited from
possessing firearms to the federal National Instant Criminal Background Check System. It
would provide incentives for states to make available to NICS mental health commitment orders,
relevant adjudications of dangerousness, as well as domestic violence restraining orders and
other criminal records that indicate that a person is legally prohibited from buying guns. Had it
been the law, the Virginia Tech shooting may have been averted,

While the NICS Improvement Act is an important step toward preventing prohibited
persons from obtaining guns, more is needed. The fact that Virginia provided one category of
relevant mental health orders (commitment orders) to the state police, but did not provide the
other category (dangerousness findings) suggests that Virginia officials may not have understood
or appreciated that federal law prohibits both categories of mentally ill persons from buying
guns. And Virginia is one of the better states in making mental health orders available for
background checks; according to the FBI, in 28 states no relevant mental health orders are made
available.® This means that people who have been committed or been found dangerous as a result
of mental illness pass background checks, even though they are prohibited by federal law from
buying guns.

The Department of Justice must work with the states to advise them about what classes of
persons are prohibited from buying guns, and must stress the importance of making relevant
records available for background checks. Since the Virginia Tech shootings, Governor Kaine
has tried to address the problem through executive order, mandating that additional relevant

¢ Response to Inquiries on the FBF's National Instant Criminal Background Check System, FBI Press Release, April
19, 2007, hitp.//www. fbi. gov/pressrel/pressrel07/nics04 1907 him.
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mental health orders be forwarded to the state police so they are available for Brady background
checks. The federal government should assist other states to take similar actions.

Number Two — We must make sure that no guns are sold without a background
check, so no one who is prohibited from buying guns can buy one.

While we need to make sure that licensed gun dealers do not sell guns to prohibited
purchasers such as the Virginia Tech killer, we also must make sure that such dangerous people
cannot obtain guns through other sources. The sad fact is, even if Virginia made all relevant
mental health records available for the Brady background check, and the shooter has been denied
a gun by licensed gun sellers, he could have gone to an unlicensed seller at a gun show or
elsewhere and purchased guns without a background check. Unless we require Brady
background checks for the sale of all guns, the improvements to the background check system
may be undercut by “off the books,” unlicensed sales.

The incredible fact is, under current federal law, we allow people to sell guns to
criminals.

Let me explain. Under current federal law, there are two categories of gun sellers:
licensed sellers, and unlicensed sellers. If you are “engaged in the business™ of selling guns, you
are required to have a federal firearms license, and you cannot sell a gun without a background
check that determines if the purchaser is prohibited from buying guns.

But federal law allows people without a license to sell guns to others in their state without
a background check, so long as the seller is not “engaged in the business.” These unlicensed
sellers are not required to check the background of the purchaser, and they are not required to
keep any records.

Explain to me how that makes sense: Joe Helmke, licensed gun dealer, is not allowed to
sell a gun unless the buyer undergoes a background check. But Paul Helmke, an unlicensed
seller next door, can sell a gun to a criminal or an escaped mental patient, no questions asked, no
background check, no paperwork.

This would be bad enough if people were allowed to make occasional sales of guns to
criminals and other prohibited purchasers. But it’s worse because there are “gun show cowboys”
who turn up at gun shows month after month, selling guns without performing background
checks on the purchasers, always claiming to be selling guns from their “private collection.” Not
that anyone is asking them. Criminals and other dangerous persons can flock to gun shows and
other events, confident that there will be tables full of guns for sale by unlicensed sellers, without
a background check. ATF doesn’t have the resources or tools to investigate all of these sellers,
and since the law allows unregulated, unlicensed “off the books” sales, gun show operators are
not obligated by federal law to shut them down or monitor them.

Most gun owners are law-abiding people who already go through background checks
when they buy guns and have no criminal record to hide. I think most would support a little red
tape, if it helps to prevent some more yellow tape — at crime scenes. In fact, just last week I read
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an op-ed in the Wilmington Delaware News-Journal by an NRA member, Bob Mitchell, who
called for background checks on all gun sales.” As he said: “Since the sale can take place
without background checks, an honest seller may not have this information about a buyet... and
dishonest sellers can claim, after guns they sell are used in crimes, that they did not know the
buyers were criminals.”

Recall that the guns used by the killers at Columbine were bought from unlicensed sellers
at gun shows. The teenaged girl who bought three of the killers® guns said she wouldn’t have
bought them if she had to undergo a background check.® Yet here we are, cight vears later, and
we have done nothing to stop these unregulated gun sales by unlicensed sellers.

Allowing unlicensed sellers to sell guns without a background check not only helps
criminals, but it hurts legitimate gun dealers, who play by the rules, yet face competition from
unregulated sellers,

We support the Gun Show Loophole Clasing Act of 2007, introduced as H.R. 96 by Rep.
Castle (R-DE), and cosponsored by Representatives McCarthy and Shays, who sits on this
Subcommittee. This would require Brady background checks for guns sold at gun shows and
similar events. This would plug one gaping loophole that enables criminals and other dangerous
folks to get guns.

Number Three — We must give our police and federal law enforcement the tools and
resources they need to fight gun crimes, including illegal gun trafficking and
corrupt gun dealers.

We know how criminals get guns. But we don’t give law enforcement the tools to stop
them effectively,

Studies have shown that virtually every gun used in crime started out in the legal market.
Criminals want new guns, and they get new guns, mostly from a small group of dealers. About 1
percent of gun dealers sell almost 60 percent of crime guns.” An ATF report issued in 2000
found that corrupt gun dealers, on average, trafficked over 350 guns each to the criminal

7 Bob Mitchell, An NRA Member Willing To Compromise On Gun Control, The News Journal (Wilmington,
Delaware), April 30, 2007 at 7A, available at
http://www.delawareonline.com/apps/pbes.dil/article2A1D=/20070430/0PINIOND7/704300337/1 108.

* Mike Soraghan, Colorado After Columbine: The Gun Debate, 6 State Legislatures 14, (2000), available at
hitp://www.nesl.org/programs/pubs/660gun. htm.

¥ Bureau of Alcohol, Tobacco and Firearms {ATF), Commerce in Firearms in the United States 2 (2000). See also
Glenn L. Pierce, LeBaron Briggs & David A. Carlson, The Identification of Patterns in Firearms Trafficking:
Impilications for Focused Enforcement Strategies, A Report to the United States Dep 't of Treasury, Bureau of
Alcohal, Tobacco and Firearms Office of Enforcement, 12-13 (1995); Report of Sen, Charles E. Schumer, 4 Few
Bad Apples: Small Number of Gun Dealers the Source of Thousands of Crimes (June 1999) (finding that 137 of the
worst dealers accounted for 34.000 of crime guns over three years); Philip J. Cook and Anthony A. Braga,
Comprehensive Firearm Tracing: Strategic and Investigative Uses of New Data on Firearms Markets, 43 Arniz. L.
Rev. 277, 294 (2001).
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market.'"” Among dealers inspected by ATF who had sold high numbers of guns traced to crime,
75% were found to have violated Federal firearms Jaws."!

We should be giving law enforcement all the tools it needs to crack down on corrupt
dealers, to prevent them from continuing to supply dangerous people with guns. Instead, we tie
law enforcement’s hands, we put blinders on them, and we give special protections to corrupt
gun dealers who supply criminals.

Current law does not allow the police to find out about the corrupt gun dealers who flood
their cities” streets with guns. Trace data, showing what types of guns are used in crime and
where they come from, used to be accessible to local law enforcement and the public. Localities
were able to focus in on dealers who supplied local criminals; experts were able to analyze how
and where criminals were getting guns, and whether ATF could do a better job. The data was
covered by the Freedom of Information Act, like other government records. Under FOIA,
information that needed to be kept confidential, because of a pending investigation, for example,
was not disclosed.

We are not aware of a single investigation that was jeopardized or a single law
enforcement officer whose safety was endangered by disclosure of this information.
Nonetheless, Congress shielded this data from the public and law enforcement through
appropriation riders to ATF’s budget — the so-called “Tiahrt amendment™ — making gun data
uniquely exempt frorn FOIA and the general policy of openness in government. These
restrictions should be eliminated.

Even corrupt dealers who violate gun laws are specially protected under the law. Instead
of letting ATF operate as other law enforcement entities do, ATF is barred from conducting more
than one unannounced investigation of any gun dealer each year. So after a dealer has been
inspected once, he knows it’s unlikely ATF will visit for another year, Further, current law
prevents law enforcement from reviewing approved gun sales records, as most are destroyed
within 24 hours. The U.S. Department of Justice, Office of the Inspector General, has found that
“the shortened retention time will make it much easier for corrupt FFLs to avoid detection™ and
“will make it much more difficult for the ATF to prove that FFLs supplied false information.”'?
The 24-hour destruction policy also makes it impossible for the FBI to review records to
determine whether guns have been mistakenly sold to prohibited purchasers. Even FBI Director
Mueller recently questioned whether gun records should be destroyed so quickly.'

It is also too difficult to stop corrupt gun dealers from continuing to sell guns, even after
they have been found to violate gun laws. To revoke a gun dealer's license, ATF must meet an
extraordinary burden of proof, higher than required even in most criminal cases. ATF must
prove that a dealer “willfully” violated the law, requiring proof that the dealer not only broke the

" ATF, F ollowing the Gun: Enforcing Federal Laws Against Firearms Traffickers x, 10-15 {une 2000).

" ATF, ATF Regulatory Actions: Report to the Secretary on Firearms Initiatives 20 (Nov. 2000).

2 DOJ, tnspections of Firearms Dealers by the Bureau of dicohol, Tobacco, Firearms and Explosives 53 (July
2004).

1% “Under Lautenberg Questioning, FB1 Director Mueller Acknowledges Gun Data Should Be Retained For More
Than 24 Hours,” Press Release, April 26, 2007, http://lautenberg senate.gov/inewsroom/recard.cfm?id=273190
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law but also knew that his or her conduct was unlawful. Because of this standard, ATF generally
requires repeated violations of the law over many years before it attempts to revoke a license. As
aresult, license revocations are exceedingly rare. In fiscal year 2003, ATF completed 1,812
inspections that uncovered regulatory violations, with an average of over 80 violations per
dealer.!* Despite this large number of dealers with multiple violations, ATF issued only 54
notices of license revocation that year."* Although revocations have recently increased, gun
dealers have been able to violate the law and supply the criminal gun market for decades before
finally losing their licenses.

Even after ATF has found that a gun dealer has violated the law and should have its
license to sell guns revoked, that decision can be reviewed de novo, not giving the ATF’s
decision the customary administrative deference. And these corrupt gun dealers are allowed to
continue to sell guns while their case is on appeal. In fact, gun dealers have been allowed to sell
guns even after their licenses have been finally revoked.'® We must stop allowing gun dealers
who violate the law to continue to do so.

Law-abiding gun dealers do not need special protections that shield them from the law.
And corrupt dealers don’t deserve them.

Law enforcement should also be empowered with new technologies, such as
microstamping and other ballistic identification systems, which might have allowed authorities to
identify the Virginia Tech shooter earlier, before his second, most deadly, rampage.

We support the Anti-Gun Trafficking Penalties Enhancement Act, introduced on the
Senate side by Senator Schumer as S. 77. This legislation would strengthen law enforcement by
reinstating access to important crime gun trace data. It would also give ATF new tools to crack
down on rogue gun dealers, and would require reporting of information on crime guns and stolen
guns to ATF. It would also remove some of the artificial shackles now imposed on ATF by
allowing inspection of gun dealers “at any time that the Attorney General may reasonably
require.” The bill also increases penalties for various gun crimes. It would be an important
asset for law enforcement.

These are just some of the policies that we should implement to protect our families and
communities from the scourge of gun violence.

': DO, Inspection of Firearms Dealers, supra note 12, at 39.

1

id.

' See, e.g., “Former Gun Dealer Faces Crimina) Charges,” WBAL-TV, (April 20, 2007),

http.tiwww whaltv.com/news/ 12638343 /detail. htm!.
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There are many more lethal loopholes in our gun laws, that we hope will be
addressed in future hearings. These include the following:

e Current law enables gun traffickers and gangs to be supplied with arensals,
placing no limit on the number of guns you can buy in a single purchase.
Purchases of multiple guns, whether one hundred or one thousand or more,
require only another form notifying ATF, but the guns are sold, and no additional
questions are asked about why someone wants an arsenal. Not surprisingly, it is
typically gun traffickers who want 10, 50, or 100 guns at a time, so they can stock
their inventory to sell on the streets.

e Current law allows suspected terrorists, even if they are deemed too dangerous to
fly on airplanes, to buy all the guns they want, as long as they have not been
convicted of a felony or fall into another category of prohibited gun purchasers.
We are pleased that Senator Lautenberg has recently introduced the Bush
Administration’s proposed legislation, S. 1237, to give the Attorney General
discretion to deny such gun sales. This is an important start to closing this
loophole.

¢ Current law allows weapons of war to be sold to the general public, making the
means to commit massacres widely available. Uzis, AK-47s, fifty round
magazines, and even fifty caliber sniper rifles that can shoot down airplanes and
have a range of over a mile, are wholly legal for civilians to purchase under
federal law.

These proposals should net be controversial.

The proposals [ have discussed today are basic “law and order” policies. Most
Americans across the country support them. Law enforcement supports them. They will not
prevent law-abiding citizens from baving a gun in their home, if they choose. They will not cost
a single sportsman a day of hunting season. Plugging the lethal loopholes in our laws is simple
common sense.

We have all heard from pundits who say that Congress is afraid to tackle the gun issue
because guns are becoming a third rail of American politics. [ reject that. As a lifelong
politician, [ think the most dangerous thing a political leader can do is ignore an issue that is
important to the American people, or to do nothing when change is a necessity. After the
Virginia Tech massacre especially, politicians ignore the gun crisis at their peril.

I began by mentioning my roots, a Republican from the heartland, from Fort Wayne,
Indiana. I think that’s important because sensible gun laws should not be supported by just one
party. or one region, or just big cities, or whatever. Supporters of sensible gun laws have come
from rural America, from the West, from the South, Republicans as well as Democrats. The
common thread among them is they had the courage of their convictions, and the judgment to
trust in the common sense of the American people.
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What we are doing now about gun violence is not working. We can do better. Too many
of our neighbors are suffering the same pain experienced by the Virginia Tech victims and
families every day.

Thirty-two times a day.

I ask Congress what we should all be asking ourselves: What are you going to do about
it?

Thank you very much.

Hi
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Mr. KuciNIcH. Thank you, Mayor.
Mr. Feinblatt.

STATEMENT OF JOHN FEINBLATT

Mr. FEINBLATT. Good afternoon. Thank you, Mr. Chairman,
Ranking Member Issa and distinguished members of the sub-
committee.

I am here to talk about crime control, not gun control. As Mayor
Michael Bloomberg’s Criminal Justice Coordinator, I serve as the
mayor’s chief advisor on criminal justice policy. Controlling crime
is my chief concern, and I can assure you that it is an absolute top
priority for the mayor.

I am proud today to represent a city that has made enormous
strides combatting crime. According to the FBI, New York City is
the safest big city in America. In New York City, the crime rate
has dropped 21 percent since Mayor Bloomberg took office. Already
this year, homicides are down 23 percent compared to the same pe-
riod last year, and shooting incidents are down 16 percent.

Unfortunately, the national crime story isn’t so bright. After
years of decline, crime rates are now on the rise across the country.
A recently released study by the Police Executive Research Forum
shows that homicides are up 20 percent while aggravated assault
with a firearm has increased by 30 percent since 2004. This alarm-
ing trend is one of the reasons why mayors across the country are
working together to combat the flow of illegal guns into their cities.

One year ago, in April 2006, Republican Mayor Michael
Bloomberg and Democratic Mayor Tom Menino of Boston invited
13 mayors to join in a conversation about the scourge of illegal
guns. That initial group of 15 mayors has grown into the Mayors
Against Illegal Guns Coalition, comprised of more than 225 mayors
from more than 40 States, representing over 50 million people. At
the Federal level, this coalition has one priority and one priority
only: to repeal the Tiahrt Amendment restrictions on crime gun
trace data.

Let me be clear about what data we are talking about here, be-
cause this data is about only one thing, and that is guns recovered
in crimes. It is not about any sort of wholesale access to the sale
records of lawful gun owners.

Why do mayors oppose the Tiahrt Amendment? It is simple.
Their police chiefs are telling them that the Tiahrt Amendment
makes them do their jobs with a blindfold on. Despite the lessons
we learned on the tragic days surrounding September 11th, the
Tiahrt Amendment prevents police from connecting the dots.

There are four principal restrictions of the Tiahrt Amendment.
One, it restricts access to aggregate crime gun data, which means
cities can’t look at trends and patterns. Two, it blocks access to
data from other cities and States, which means the police can’t get
a regional picture of where the illegal guns are flowing from.
Three, it prevents cities from using gun trace data to hold account-
able the few dealers who break the law. And four, it stops the ATF
from producing national reports, which prevent all of us from get-
ting a full picture of how guns move into the illegal market. This
makes no sense.
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Every year, Congress has made the Tiahrt Amendment more and
more restrictive. This year, the Justice Department and the White
House seem determined to make these restrictions even worse. As
Mayor Bloomberg wrote to Attorney General Gonzalez on May 3rd
of this year, “Your Justice Department has submitted an appro-
priations request to Congress that not only largely retains the
Tiahrt language, but makes it even worse, adding provisions that
would require police officers to certify the reasons for their use of
;c_race data, which could result in criminal prosecutions of police of-
icers.”

The gun lobby has put forward two main talking points in an at-
tempt to support its defense of the Tiahrt Amendment. Neither
stand up. First, they claim that the restrictions protect undercover
law enforcement officers. But they have not documented a single
case of an undercover officer being exposed by the release of trace
data prior to the enactment of the Tiahrt Amendment.

Second, they argue it will subject gun dealers to undue harass-
ment. But the truth is that 85 percent of dealers have no crime gun
traces in a given year and as you have heard before, 1 percent of
the dealers account for nearly 60 percent of the traces.

Our coalition of 225 mayors knows the gun lobby’s claims are
false, and so do the 10 national law enforcement organizations, the
more than 20 State and regional law enforcement organizations
and the more than 185 individual law enforcement executives who
have written to Congress to oppose the Tiahrt Amendment. Some
ask, why are the mayors taking the fight against illegal guns into
their own hands? It is because the Federal Government has so
clearly dropped the ball.

By their own admission, ATF is not up to the task. According to
the Department of Justice Inspector General, in fiscal year 2002,
ATF revoked or refused to renew just 2.8 percent of the licenses of
dealers who were found to have violations, even though those deal-
ers had an average of 70 violations each. And just 3 days ago,
ATF’s chief public affairs officer told Time Magazine that at the
current rate of inspections, it would take 17 years to inspect all ex-
isting licensed firearm dealers.

It is the Federal Government’s failure to enforce the laws on the
books that has forced New York City and others to act. Ninety per-
cent of guns recovered in crimes in New York City come from out
of State. That is why New York City initiated lawsuits against 27
gun dealers from 5 States last year. In each of these 27 cases, we
sent in undercovers and caught the dealers in the act of completing
illegal “straw” purchases. I am pleased to report that 12 of the 27
dealers have now settled out of course, and agreed to unprece-
dented oversight of their firearms sales.

Having spoken to countless mayors, countless prosecutors and
countless police, there is only one way to interpret what Congress
did when it enacted the Tiahrt Amendment: it chose to protect the
privacy of criminals over the lives of police officers. If this Congress
is serious about getting tough on crime, then it will repeal the
Tiahrt restrictions and help State and local enforcement combat il-
legal guns.

Thank you.

[The prepared statement of Mr. Feinblatt follows:]
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Statement of John Feinblatt
Criminal Justice Coordinator for the City of New York
Before the United States House of Representatives
Domestic Policy Subcommittee
Oversight and Government Reform Committee,
2154Rayburn HOB - 2:00 P. M.
May 10, 2007

Thank you, Mr. Chairman, Ranking Member Issa, and distinguished Members of the
Subcommittee for inviting me here to testify.

[ am here to talk about crime control — not gun control. As Mayor Michael Bloomberg’s
Criminal Justice Coordinator, [ serve as the Mayor’s chief advisor on criminal justice
policy and as a liaison to local, state, and federal law enforcement agencies. Controlling
crime is my chief concern - and 1 can assure you it is also a top priority for Mayor
Bloomberg.

CRIME TRENDS IN NEW YORK CITY AND NATIONWIDE

I am proud today to represent a city that has made enormous strides combating crime.
According to the FBI, New York City is the safest big city in America. In New York
City, the crime rate has dropped 21% since Mayor Bloomberg took office. Already this
year. homicides are down 23% compared to the same period last year and shooting
incidents are down 16%. We are committed to leaving no option off the table when it
comes to keeping our police officers and our citizens safe.

Unfortunately, the national crime story is not so bright. After years of decline, crime
rates are now on the rise across the country. A recently released study of a sample of
cities by the Police Executive Research Forum shows homicides are up 20%, while
aggravated assault with a firearm has increased by 30% since 2004,

One reason New York City has escaped that troubling national trend is the way we do our
policing. It is data-driven, using a system called CompStat that compiles the latest
information to pinpoint problems, allowing police to respond quickly and effectively.
Results show that our aggressive, information-driven policing works.

Here are some of the ways we have been stepping up enforcement:
In New York City, gun arrests increased by 14% in 2006, and have increased an

additional 5% so far this year, thanks in part to the hard work of the NYPD’s specialized
gun interdiction units.
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We passed new laws in 2006 that added to the tools available to law enforcement. The
Gun Offender Registration Act, which requires people who have been convicted of a
felony gun offense to register with the NYPD after they are released from prison, is the
first law of its kind in the country.

And, at the urging of Mayor Bloomberg, the State of New York recently passed the
toughest-in-the-nation sentencing law that makes possession of a loaded illegal handgun
punishable by a minimum of 3 % years in prison. Period. No exceptions.

MAYORS AGAINST ILLEGAL GUNS

The rise in crime is one of the reasons why mayors across the country are working
together to combat the flow of illegal guns into their cities. Unlike other elected officials,
mayors see the devastation of illegal guns up close. It is America’s mayors who get the
calls in the middle of the night when a police officer or a child is shot. It is America’s
mayors who too often must break the news that can break somebody’s heart.

A year ago, in April 2006, Mayor Bloomberg and Boston’s Mayor Tom Menino invited
13 mayors to join in a conversation about how to fight the scourge of illegal guns. That
initial group of 15 mayors has grown into the Mayors Against [llegal Guns coalition—
comprised of more than 225 mayors from more than 40 states, representing more than 50
million Americans. These mayors are Democrats, Republicans, and Independents from
big cites to small towns. These mayors believe in the rights of responsible gun owners
and they also believe it is their job to keep illegal guns off their streets.

At the federal level, the coalition has one priority: fight to repeal the Tiahrt Amendment
restrictions on crime gun trace data.

THE TIAHRT AMENDMENT

The Tiahrt Amendment, named for its original sponsor Rep. Todd Tiahrt, is an
appropriations rider first inserted in 2003 that restricts local and state law enforcement’s
access to and use of crime gun trace data.

Let me be clear about the data that is at issue here. It is about one thing and one thing
only: guns recovered in crimes. It is not about any sort of wholesale access 1o the sales
records of lawful gun owners. These traces are guns recovered in crimes by police — only
a law enforcement agency can make a gun trace request and thereby create a trace record.

Why do mayors oppose the Tiahrt Amendment? It’s simple. Police chiefs are telting
mayors that the Tiahrt Amendment makes them do their jobs with a blindfold on — it
prevents police from connecting the dots.



75

There are four principal restrictions in the Tiahrt Amendment:

i

It restricts access to aggregate crime gun data. The Tiahrt Amendment restricts
local governments from accessing the ATF gun trace data they need in order to
understand and address citywide gun crime trends.

It blocks access to data from other cities and states. The Tiahrt Amendment
prevents local governments and police from accessing ATF gun trace data from
areas outside its geographic jurisdiction, greatly undermining regional efforts to
control gun crime.

It prevents cities from accessing and using gun trace data to hold accountable the
few dealers who break the law. The Tiahrt Amendment blocks trace data from

being used as evidence in any state or local civil action—even a state
administrative proceeding to revoke or suspend a gun dealer license.

It stops the ATF from producing national reports. The Tiahrt Amendment stops
ATF from publishing reports that use gun trace data to analyze nationwide gun

trafficking patterns.

This makes no sense.

And this is not just a theoretical argument. The Tiahrt Amendment is causing actual harm
and hampering law enforcement. For example,

* In 2005, the District Attorney of New York County and the NYPD
uncovered a Manhattan resident as both a major methamphetamine dealer
and a large-scale gun trafficker. The defendant sold undercover detectives
18 guns, including an Uzi and other assault weapons; over $18,500 worth
of methamphetamine; half a kilo of cocaine; and other drugs. Trace data
confirmed that the defendant had bought his guns from three dealers
outside NYC, including one on Long Island. The Long Istand dealer not
only sold the defendant assautt rifles, but also falsified federal records
about the sales. To identify other potential traffickers who might be using
this dealer, the District Attorney wanted ATF to supply trace data for all
crime guns sold by this store and recovered throughout New York State.
The Tiahrt Amendment, however, specifically blocks requests beyond the
requesting agency’s geographic jurisdiction, effectively ending the
investigation.

o In January 2007, the corporation counsel of Jersey City, NJ formally
requested from the ATF information about the sources of crime guns
recovered in their own city from 2001-2006. ATF refused, saying
“Unfortunately, we are unable to provide you with the requested data” due
to restrictions on them under the Tiahrt Amendment.
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¢ [n April 2006, Sen. Frank R. Lautenberg wrote ATF asking for aggregate
trace data for a specific type of handgun that, when fired with certain
ammunition, can pierce police vests. In an October 6, 2006 reply letter,
ATF said “the required information cannot be disclosed to you, pursuant
to the requirements set forth in the Consolidated Appropriations Act of
2006.”

¢ The much heralded and copied Boston Gun Project used trace data to
dramatically reduce youth homicide; they could not have done so if the
Tiahrt Amendment had existed at the time. In fact, the ATF described the
importance of trace data in the Boston Gun Project as essential, saying it
“not only maximiz[ed] the number of leads to illegal suppliers but also
enabl{ed] law enforcement officials to determine an overall picture of the
kind and sources of crime guns in their jurisdiction.” The Gun Project’s
strategy was developed in 1995 and 1996 by a working group that
included non-law enforcement members as well as law enforcement
organizations. They analyzed apgregate trace data about Boston crime
guns to figure out how they could disrupt the illegal gun market. For
example:

o They analyzed source states to determine where Boston’s crime
guns were coming from and, therefore, how big the trafficking
organizations were;

o They analyzed time-to-crime statistics o determine how much the
criminals relied on gun trafficking channels that could be easily
disrupted; and

o They analyzed which models of gun were most commonly used in
crime to help them detect traffickers, plan undercover work, and
determine where to focus their efforts.

The Tiahrt Amendment restrictions severely curtail the ability of cities and
local law enforcement to perform these kinds of aggregate analyses, which
are essential to developing effective gun violence reduction strategies.

Each year Congress has made the Tiahrt Amendment more and more restrictive. And,
this year, the Justice Department and the White House seem determined to make these
restrictions even worse. In its proposed Fiscal Year 2008 language, the Justice
Departrent has created a new certification provision that threatens law enforcement
officers with a 5-year prison sentence. As Mayor Bloomberg wrote to Attorney General
Gonzalez on May 3, 2007:

“[Yjour Justice Department has submitted an appropriations request to Congress
that not only largely retains the Tiahrt language, but makes it even worse, adding
provisions that would require police officers to certify the reasons for their use of
trace data, which could result in criminal prosecutions of police officers....
Although the Tiahrt Amendment began in Congress, your Department has now
become complicit in this disgrace.”
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Even the Justice Department openly acknowledgés that its proposal could put police
officers in jail for trying to enforce gun laws. As the New York Sun reported on May 9,
2007:

The Department of Justice initially said yesterday that the measure it supports
"says nothing about criminal prosecutions of police officers,” but later in the day
dropped that from its statement, noting that someone could technically be subject
to prosecution if they lied on their certification.”

The addition of the certification requirement is particularly striking given that this same
Justice Department, in a letter to Congress one year ago, said that the threat of federal
prison for the misuse of trace data wil create a chilling effect. In a May 8, 2006 letter,
from Assistant Attorney General William E. Moschella to Rep. Sensenbrenner, the
Justice Department warned that the threat of criminal sanctions for using trace data for
anything other than a particular criminal investigation “may have a chilling effect on the
use by law enforcement of the trace service ATF provides, as well as on the sharing of
data among state and local law enforcement agencies for bona fide law enforcement
purposes. Such a chilling effect could have adverse consequences for law enforcement
operations and officer safety.”

It is astonishing that Congress and the Administration would even contemplate
threatening police with prison for trying to keep Americans safe from gun criminals.

The gun lobby has put forward two main talking points in an attempt to support its
defense of the Tiahrt Amendment. Neither stands up.

First, they claim that the restrictions protect undercover law enforcement ofticers. But
they have not documented a single case of an undercover officer being exposed by the
release of trace data prior to the enactment of the Tiahrt Amendment. As a panel of
federal judges noted in City of Chicago v. United States Department of Treasury, BATF,
“ATF’s witnesses failed to testify as to any specific instances in which disclosing the type
of records requested did result in interference with any proceeding or investigation.” In
the same case, the panel also noted “in all its affidavits, documents, and testimony, ATF
could not identify a single concrete law enforcement proceeding that could be endangered
by the release of this information.” Even Rep. Todd Tiahrt, the original sponsor of the
Tiahrt Amendment, when asked by the Denver Post to point to one example in which a
release of trace data endangered an officer’s safety, was unable to do so.

The second argument some in the gun lobby make is that the release of trace data will
subject gun dealers to undue harassment. But the truth is that, according to the ATF,
85% of dealers have no crime gun traces in a given vear — and 1% of dealers account for
57% of traces.

Our coalition of 225 mayors knows these claims are false. And so do the 10 national law
enforcement organizations, including the International Association of Chiefs of Police,
the International Brotherhood of Police Officers and the Police Foundation, the more than
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20 state law enforcement organizations and more than 185 individual law enforcement
executives who have written to Congress to oppose the Tiahrt Amendment. In a group
letter to Congress, these organizations and individual chiefs have said

“The Tiahrt provision puts new and unjustified limits on ATF’s disclosure of trace
data to law enforcement agencies and organizations. Prior to the Tiahrt
restrictions, law enforcement agencies could get access to crime gun trace data to
assist in developing effective strategies against gun trafficking and illegal guns,
without the requirement that the data be limited to crime guns pertaining to the
requesting jurisdiction or that the request be for use in a specific criminal
investigation or prosecution.”

Additionally, the International Association of Police Chiefs has said

“The IACP is opposed to the “Tiahrt Amendment’ [which] restricts the ATF’s
ability to share vital gun trace information with its state and local counterparts,
which severely limits the ability of those agencies to conduct critical
investigations designed to identify and apprehend corrupt firearms dealers and the
traffickers they supply. The IACP strongly believes that these provisions, and
others like them, put our citizens and our officers at risk.”

And other police chiefs have stated how the Tiahrt Amendment hurts them locally.
Police Chief Michael A. Billdt of San Bemnardino, CA has said that “police need the
ability to access trace data in their communities and surrounding communities — that data
can help us find the sources and identify the illegal traffickers. It is crucial that Congress
lift the Tiahrt Amendment’s restrictions on that trace data.” Police Chief Tim Dolan of
Minneapolis, MN has said, “In order to target those who possess, use and traffic illegal
guns, we need the freedom to access, analyze and share ATF gun trace data across
jurisdictions.” Police Chief Mike Bladel of Davenport, IA added, “If the ability to access
regional ATF gun trace data helps me track down even one more criminal each year, it
just might help save a life. That’s what good police work is all about.”

The lone law enforcement voice supporting the Tiahrt Amendment is the national
leadership of the Fraternal Order of Police (FOP). But the local chapters are beginning to
break ranks. The Illinois chapter, which comprises 10% of the FOP’s national
membership, recently wrote Senator Durbin, saying that the Tiahrt Amendment “has
functioned to limit effective law enforcement action against corrupt gun dealers and the
traffickers they supply.”

Not only is law enforcement fighting the Tiahrt Amendment, so are some members of
Congress. The bi-partisan Congressional Task Force on Illegal Guns, co-chaired by Rep.
Charles Rangel (D-NY), Rep. John Conyers (D-MTI), Rep. Peter King (R-NY), and Rep.
Mark Kirk (R-IL) has made repealing the Tiahrt Amendment its top priority.

Furthermore, more than 15 editorial boards from across the country, from the New York
Times and the Washington Post to the Cincinnati Enquirer and the Wichita Eagle—Rep.
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Tiahrt’s hometown paper—have already called for the Tiahrt Amendment’s restrictions
to be fixed.

Here is what a couple of the newspapers had to say:

The Columbus Post-Dispatch has said the Tiahrt Amendment “should be thrown out or
drastically changed by Congress. Trafficking in illegal weapons is a national scourge, just
as is trafficking in drugs. Wider use of the ATF data would assist jurisdictions’ efforts to
get illegally sold weapons off the streets.”

And the Baltimore Sun noted that “as Baltimore focuses greater resources on ridding the
streets of illegal guns, it may find its effort stymied by a federal law that restricts release
of gun tracing data. The provision makes it difficult for cities to identify trends and gun
dealers who serve criminals, and it should be revised.”

FEDERAL ENFORCEMENT AND THE ATF

Some ask: why are mayors taking the fight against illegal guns intro their own hands?
It"s because the federal government has so clearly dropped the ball. By their own
admission, ATF is not up to the job.

s According to the Department of Justice inspector general, in FY 2002, ATF
revoked or refused to renew just 2.8% of the licenses of dealers who were found
to have violations, even though those dealers had an average of 70 violations
each.

¢ And just three days ago, ATF’s chief public affairs officer, Sheree Mixell, told
Time Magazine that at current rates it would take 17 years to inspect all existing
licensed firearms dealers.

* And, if these facts weren't bad enough, ATF efforts are hampered by restrictions
imposed by Congress that prevent them from:

o Inspecting any dealer more than once per year — ironically there
are no such restrictions on tobacco and alcohol distributor
inspections.

o Requiring licensed dealers to physically check their inventory
against their records.

o Revoking the licenses of gun dealers charged with felonies until
their criminal case is fully concluded. Because that includes
appeals, a rogue dealer can remain in operation for years after his
initial arrest.
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It is the federal government’s failure to enforce the laws on the books that has forced
cities like New York City to act.

NEW YORK CITY INVESTIGATION OF IRRESPONSIBLE GUN DEALERS

In 2006, New York City initiated lawsuits against 27 gun dealers from 3 states. Ninety
percent of guns recovered in crimes in New York City are brought into our city illegally
from across state lines. The City relied in part on pre-Tiahrt Amendment trace data to
identify these dealers. The 27 dealers were the sources of more than 800 guns used in
crimes in New York City over an 8 ¥ year period—more than 20 of those crimes were
homicides or attempted homicides. In each of these 27 cases, New York City sent in
undercovers and caught these dealers in the act completing illegal “straw sales,” where
one person fills out the background check paperwork for another person — usually a felon
or a gun trafficker wanting to avoid scrutiny.

I am pleased to report that 12 of the 27 dealers have now settled out of court and agreed
to unprecedented oversight of their firearms sales. Under the terms of the agreements, a
Special Master has been appointed who will have access to the dealers' records and the
power to impose escalating fines for any new violations of federal, state, or local gun
laws.

CLOSING

Having spoken to countless mayors, countless prosecutors and countless police, there is
only one way to interpret what Congress did when it enacted the Tiahrt Amendment: it
chose to protect the privacy of criminals over the lives of police officers. If this Congress
is serious about getting tough on crime, then it will repeal the Tiahrt restrictions and help
state and local enforcement combat illegal guns.
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Mr. KuciNicH. Thank you very much, Mr. Feinblatt.

I just want to indicate how we are going to proceed. There is a
vote on, and the ranking member, Mr. Issa, has requested time at
this moment. So I will yield to him, then after that, we are going
to take a break for the votes. It could be about 45 to 50 minutes.
I would ask the panel to remain for questions.

So at this time, the Chair will yield to Mr. Issa.

Mr. IssA. Thank you, chairman.

I apologize for not having been here at the beginning to make my
opening statement. We were unavoidably delayed in a piece of con-
ference business, as we call it, a vote within the committee.

Mr. Chairman, I want to thank you for holding this hearing
today. I have forwarded a letter that objects to some aspects of this
committee hearing not being as full and complete as I would like
it to be. However, it is very clear that at a minimum, we will re-
ceive a good cross-section of some of those legitimate loopholes that
exist, particularly the mental illness fail to implement that has
clea}]lrly, clearly played a part in the tragic deaths of 32 at Virginia
Tech.

Moreover, it is very clear that Congress does have a continued
role in working with the States to see that the full intent of Con-
gress, not just under the Brady Bill, but under all our prior legisla-
tion, is implemented. I happen to come from California, a State
that is known for tough gun laws. But even there, I want to com-
mend, and this doesn’t often happen these days, Attorney General
Alberto Gonzalez for the fact that he repeatedly insisted that in
California Federal gun laws be enforced even in a State with some
of the toughest gun laws. That Federal U.S. Attorney arm is ex-
tremely important. If anything, although the President made it a
top priority, it needs to be an even higher priority.

We cannot stand behind the second amendment, which I do very
strongly, if in fact we will not ensure that those who legitimately
should be denied the right to keep and bear arms are in fact denied
that. I look forward to this hearing. I have a strong view that we
should have at least one followup hearing in which some of the peo-
ple who strongly support the second amendment and strongly sup-
port that we do not need additional laws are given an opportunity
to make their case of how we can, in fact, with the existing laws,
enforce sufficiently to make those who should not have guns not
have guns.

I believe that the firearm laws need to be looked at carefully. But
most importantly, I look forward to our witnesses giving us the in-
sight into the lack of enforcement that has led to many tragedies
around the United States.

With that, Mr. Chairman, I will put the rest of it in the record,
with unanimous consent. Thank you. I yield back.

Mr. KuciNicH. Without objection, the gentleman’s statement and
letter is included in the record. I thank the gentleman very much
for his presence and for his testimony.

At this time, the Chair is going to declare a recess until I would
say about 50 minutes from now, we will come back. We will ask
the witnesses if they will remain or be back here in 50 minutes,
so that we can go to questions.

Thank you very much.
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[Recess.]

Mr. KuciNICH. The Domestic Policy Subcommittee will resume.

Our hearing today is on Lethal Loopholes: Deficiencies in State
and Federal Gun Purchase Laws.

We are now at the point where we are going to ask the first
panel to answer questions. I would like to begin by asking both Ms.
Thomas and Mr. Helmke: Without closing the gun show loophole,
is there anything else that can be done that helps prevent prohib-
ited persons from getting guns, or does reform just divert individ-
uals to unregulated private sales, individuals who are now in
NICS?

Ms. THOMAS. I think as has already been discussed by members
of the panel, there are so many areas in which you can begin. I
think it can begin with closing some of the ways in which these
categories are defined, whether it’s mental health prohibition or do-
mestic violence offender prohibitions. So at the State level that can
be done, and certainly as well as at the Federal level. Both of those
things wouldn’t entail closing the private sale loophole, but would
entail shoring up prohibitions that already exist.

Secondarily to actually impacting those provisions, there are
other categories of purchasers who are not prohibited. For example,
domestic violence juvenile offenders are not prohibited under Fed-
eral law from acquiring firearms. That is something that might
need to be looked at, as to whether there is a way to implement
that into this. Certainly many States already have created prohibi-
tions around particular categories that aren’t covered by the Fed-
eral law.

Then last, going back to the State recordkeeping and the way in
which that is transferred to the Federal level. Right now you do
have Sates that report very well up to the NICS system and the
FBI. That is very helpful, especially as the chairman mentioned,
with regard to our porous borders. If in California, we have very
good recordkeeping for mental illness, and I am in the system, but
I move to another State, say Nevada, and California doesn’t report
to the FBI or NICS, therefore in Nevada, they won’t have access
to that information.

So I think there are ways in which the data can be transferred
that would be extremely helpful to shoring up some of these prob-
lems.

Mr. KucinicH. Mr. Helmke.

Mr. HELMKE. The question usually comes to me in terms of, well,
the bad guys don’t follow the rules, so why should we make rules.
And I think if we analyze this, the guns come from some place.
And we don’t want to make it easy for dangerous people to get
guns. That is why we have the 1968 Gun Control Act. That is why
we have the Brady Bill, to do a check to make sure that prohibited
purchasers, we don’t rely on the prohibited purchaser filling out
the form. We check to see what the records are.

So again, the first thing we need to do is to make sure that we
are strengthening the Brady Bill, that we get good information into
the system from the States as to felons and other prohibited pur-
chasers. That is the first crucial part. Then we need to make sure,
I think, that the Brady background checks are applied to all sales,
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that the so-called gun show loophole, the private seller exception
that we talked about.

But then we have to focus on the thing that Mr. Feinblatt talked
about, and that is that guns do get in, criminals do pick up guns
illegally. But where do those guns come from? And when you talk
to police chiefs around the country, when you talk to mayors
around the country, most guns that are used in crimes, it has been
a fairly short period of time that it has come from a legitimate gun
dealer to the street. It is not old guns we are seeing used in crimes.
Most guns that are used in crimes are 2 to 3 years old. They have
come fairly quickly from the legitimate market to the criminal mar-
ket. How does that happen?

That is one of the reasons that we focus on Tiahrt. We need to
find out where the guns are coming from. Once you find where they
are coming from, then you can develop strategies to make it hard-
er, strengthening ATF, dealing with the bulk sales of guns.

Mr. KUCINICH. And this goes to the issue of the completeness of
the data in the NICS. So the following, including all the Federal
prohibited persons categories, what is the percentage of data that
has been entered into the NICS data base in a form that can be
used by the Brady background check, for example?

Mr. HELMKE. The States have done a very good job in terms of
felony records. Where the States haven’t done a very good job are
with regard to the other categories. This deals with those who are
a danger to themselves or others because of mental illness. It is a
category that people put in the NICS index, is what they call it.

But for example, in terms of people who are considered a danger
to themselves or others because of mental illness, the mental ill-
ness category of prohibited purchaser, there are only about 235,000
names entered into that record. I have seen some estimates that
are at least 2.6 million people institutionalized involuntarily in this
country. That means there is a disconnect between the mental
health records that are getting in there and the number of people
that would actually be a prohibitive purchaser.

Mr. KucinNicH. So if you had a complete NICS data base, that
would include, let’s say, 1,000 pieces of information or 1,000 pieces
of data, and NICS had access to only about 500, what would you
say? Could you give a quantification, that you just said 235,000 of
1.2 million?

Mr. HELMKE. And these are estimates, because we don’t have
complete records.

Mr. KuciNicH. Can you give me a rough estimate, percentage?

Mr. HELMKE. In terms of the mental health records, in terms of
a disqualifying mental illness, findings that someone is dangerous
to themselves or others, a prohibited purchaser, it is probably just
10 percent of the records. Virginia actually is one of the better
States in terms of reporting records. They have reported about
80,000 instances.

Mr. KuciNICH. That is in mental health records?

Mr. HELMKE. That is criminal health records.

Mr. KuciNIiCH. What about criminal conviction data? Is it just as
problematic?

Mr. HELMKE. Well, particularly when you look at misdemeanors,
dealing with the domestic violence area that Ms. Thomas talked
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about, again, the States do a pretty good job, because they have
computerized most of their felony records. When you get into mis-
demeanors, when you get into restraining orders, when you get into
the mental illness disqualifying records, it is basically hit or miss
whether the State has given you anything at all.

Mr. KucIiNICH. I am going to come back, to that line of question-
ing, but it is now time for Mr. Burton, if he so chooses, to ask ques-
tions. Mr. Burton.

Mr. BURTON. Thank you, Mr. Chairman.

I am concerned about, you are advocating, I guess, that the Fed-
eral Government demand of the States that they provide adequate
records. That is essentially what you want to do, right?

Mr. HELMKE. In 1968, the Federal Government said that certain
people were prohibited purchasers and declared as a policy that
those people were dangerous people who should not be getting
guns. So we are trying to figure out, how do we turn that state-
ment of who is a prohibited purchaser into an effective enforcement
tool.

Mr. BURTON. Are you advocating that there be Federal records
kept, that the States are required to send these records to Wash-
ington, DC, and that make sure we keep track of them through the
Federal Government?

Mr. HELMKE. Currently, States have a choice. They can be what
is called a point of contact State, and I think there are 22 or so
of those?

Ms. THOMAS. About 20.

Mr. HELMKE. About 20 of those now where they handle the
records on their own. There are other States who decide they don’t
want to handle that, and they send it to the Federal Government.
So right now the States have a choice.

Mr. BURTON. I understand, but if the States don’t comply with
the things they way you think they should, then you feel the Fed-
eral Government should force them to do that?

Mr. HELMKE. Well, actually, Carolyn McCarthy’s bill, the NICS
Improvement Act, wouldn’t be forcing them to.

Mr. BURTON. What does it do? How do you enforce it if it doesn’t
force the States to comply?

Ms. THOMAS. If you don’t mind, I don’t think it is about enforc-
ing. In fact, I think there are issues as to whether it could actually
be enforced on the States. I don’t believe that is an approach that
would be appropriate under the way that our system operates
under the tenth amendment. I do think that is he is talking about,
there are ways to encourage and give incentives.

Mr. BURTON. So you are talking about encouraging the States.
Well, I think the States right now, for the most part, really want
to keep the guns out of people’s hands that shouldn’t have them.
I don’t know how this legislation is going to improve that. You are
just suggesting, we want you to do better?

Ms. THOMAS. There are financial incentives included in the legis-
lation that I believe would be

Mr. BurToN. OK, I want to get to that. Financial incentives. So
we are going to have the Federal Government in effect mandating
through financial incentives to the States to do certain things?
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Ms. THOMAS. Paul, you can correct me if I am wrong. My under-
standing is one of the things that the McCarthy Bill does is to pro-
vide the financing that some of the States might need in order to
help them, to enable them to computerize records and to bring
some of these records up to speed.

Mr. BURTON. OK. I think your goals are laudable. But let me just
tell you, in Indiana there have been incentives to create more po-
licemen. And the Federal Government has put money into the pro-
gram to create more policemen to cut the crime rate.

Then the Federal Government, after they hire the policemen, a
few years later, don’t continue to comply and fund those mandates.
So you have a situation there where you get into this thing, then
you have the Federal Government who is supposed to pay for these
things as an incentive, then they drop the ball. I want to tell you,
that happens an awful lot. You being a mayor, you know about un-
funded mandates.

I don’t have a lot of time, so I want to go into some other ques-
tions. You said that there should be background checks, Mr.
Feinblatt, on people that are selling guns person to person, right?

Mr. FEINBLATT. No, I did not.

Mr. BURTON. Explain that to me again.

Mr. FEINBLATT. I did not discuss background checks, Congress-
man.

Mr. BURTON. You said people selling a gun to another person.

Mr. FEINBLATT. I didn’t discuss that. The only thing that I com-
mented on today is the Tiahrt Amendment, which restricts law en-
forcement.

Mr. BURTON. I must have mis-understood.

Mr. HELMKE. I talked about that.

Mr. BURTON. I thought you said——

Mr. FEINBLATT. I think it was Mr. Helmke.

Mr. BurTON. Well, somebody, I thought it was you, said that
there should be background checks on a person to person basis, is
that right?

Mr. HELMKE. As I indicated, the Brady background check system
isn’t going to fully work if 40 percent of the sales of guns aren’t
covered by the Brady background check system. If the requirement
was that private sales, if private sales were covered, that if you got
the unlicensed seller exception out of the way, where people can go
to a gun show, go to the desk that is set up, say, I am an unli-
censed dealer and therefore I can sell you the guns without the
background check, that would help our system work.

Mr. BURTON. The enforcement of that, I think, would be virtually
impossible. Because you get so many people who have guns and so
many people that sell them to other people or give them to other
people. Now, there is a liability statute, as I understand it, that
says if you give a gun or sell a gun to somebody else and they com-
mit a crime, you have a responsibility and you can be sued. So I
think we already have a deterrent.

I want to ask one more question. I have a friend, and I won’t go
into the details, he and his wife are getting divorced. She was run-
ning around with another guy and he was crushed. He has a couple
of kids, and it is really a problem. As a result, he wanted to make
sure that he did the right thing, so he went for counseling, went
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to a mental health center for counseling. The counseling worked,
he went to his church, that worked. He is now in good shape and
he is not any threat to his wife or anybody else, because he has
learned to cope with it.

But the mental health record of this man would be a deterrent
for him getting a gun, would it not?

Mr. HELMKE. No.

Mr. BURTON. Why not? Because there will be a record of it, won’t
there?

Mr. HELMKE. No. As I indicated, it only deals, the Federal law
and the implementation of who is defined as a prohibited purchaser
only deals with someone who has been involuntarily committed or
someone who has been adjudicated by a court as a danger to them-
selves or others because of mental illness. Going for marital coun-
seling, getting that sort of voluntary treatment, therapy, medica-
tion, whatever, as long as you are not in front of a judge or some-
one who has that official capacity, then it doesn’t show up in the
records.

Mr. BURTON. Brian and I were talking a minute ago, and he may
want to pursue this question further. Are the mental health agen-
cies in favor of what you are trying to do?

Mr. HELMKE. They are represented here, I believe, with another
panel. We have been talking to them. We don’t want a stigma on
mental health. We want people to go in for mental health question.

Mr. BURTON. That is not my question, Mr. Mayor. My question
is, the mental health organizations, are they in favor of what you
want?

Mr. HELMKE. I can’t speak for them. But I believe based on our
discussions that we can reach agreement here. They agree that in-
dividuals that are a danger to themselves or others because of
mental illness should not be purchasing guns.

Mr. BURTON. Thank you, Mr. Chairman.

Mr. KuciNicH. I thank the gentleman.

The gentleman from California.

Mr. BiLBRAY. Thank you very much.

Mayor, seeing that we are stringing you out right now, let’s not
interrupt the pace.

Mr. HELMKE. I am used to it. [Laughter.]

Mr. BILBRAY. I appreciate it. I was a mayor for 6 years. When
I started off, I was 27 years old. It was rather an interesting situa-
tion to lead a city at that age that you had grown into. Half of the
staff and police chief used to change my diapers before I was in
there. [Laughter.]

But I would say, in fact, I remember, that was the day you were
in Cleveland. There were three of us, the new politicos.

Mr. KucINICcH. We all have something in common here.

Mr. BILBRAY. Ancient history.

Let’s talk about the gun show issue. Mayor, when is the last time
you went to a gun show?

Mr. HELMKE. Four years ago, I guess.

Mr. BIiLBRAY. Now, you said 40 percent of the sales of guns are
not regulated at this time?

Mr. HELMKE. It is estimated. Since we don’t keep records on
that, it is just an estimate.
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Mr. BILBRAY. Is that 40 percent of what you are estimating, is
40 percent are being sold through gun shows?

Mr. HELMKE. It is not just gun shows. It is private sales. So it
could be gun shows, it could be classified ads, it could be neighbor
to neighbor.

Mr. BILBRAY. What percentage do you think is being sold
through gun shows unregulated?

Mr. HELMKE. I don’t have any hard data on that.

Mr. BiLBRAY. What percentage of the gun shows sales do you
think is unregulated?

Mr. HELMKE. The 40 percent figure, I am under oath here, so I
am just guessing at this stage. I have seen the 40 percent figure.
I have seen others who say that at gun shows maybe it is 25 per-
cent of the total sales or something like that.

Mr. BiLBRAY. Then, boy, it definitely is not the gun shows that
I have seen around. The fact is, I would challenge anybody, and I
have had the NRA attack me on positions, I have had Brady sup-
port me on issues, but I think what we need to keep grounded is,
the overwhelming majority of people who are engaged in gun shows
are professionals who are licensed. Very few, very few, and I guess
in my mind I remember the son, the 12 year old son and the man
selling the black powder rifle with spare barrels, and I remember,
because I don’t shoot modern firearms. I am exempt from all these
rules. I can go buy my musket and my cap and ball and get any-
thing I want over the counter.

But to imply that gun shows pose a major threat, when our big
exposure here, our big source of unsupervised purchases I think
doesn’t reflect the fact that the overwhelming majority of people at
gun shows are licensed dealers who are functioning under that ve-
hicle.

Now, if we can just say, you guys want to take a shot at that,
I have some real problems with you eliminating the deal that most
of the people that are dealing, most firearms sold under the gun
show process is under some kind of regulatory deal. Counter my ar-
gument if you want to.

Mr. HELMKE. First of all, California does require background
checks at gun shows. So if you are going to gun shows in Califor-
nia, yes, they do background checks, because that is a State law
and that has been effective in reducing the amount of guns that get
into the illegal market in California.

Mr. BiLBRAY. But the issue was not the background check. It was
the person, the regulations that were imposed on the people that
are actually selling the firearms.

Mr. HELMKE. Right. In California, if you are an unlicensed deal-
er, the way it works in California is, if you want to purchase from
the collector, they then take the form to the licensed dealer who is
in the booth next door, and for a $5 fee or whatever, they run the
instant check and come back with a you are approved type of thing.
So in effect, the so-called gun show loophole has been closed in
California and they do do the background checks.

Mr. BiLBRAY. The point I was making, though, and Ms. Thomas,
if you want to go over it, you still are bound to this issue that the
overwhelming majority of people engaged in the sale of firearms at
gun shows are licensed dealers.
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Mr. HELMKE. Most are. And actually, part of the point, though,
even in the statistics, most of the licensed dealers do a good job.
It is only 1 percent of the dealers that contribute 60 percent of the
guns.

Mr. BILBRAY. My point was that the fact that the perception that
this is an unregulated, no oversight, that it is a great majority of
moms and pops giving the sales, and let me just say, you have been
a mayor. I would really ask you the question: the ability of Govern-
ment learning just not to over-reach, the ability of taking a theory
and making a practical application, the ability for even a local gov-
ernment, let alone a Federal Government, to regulate one on one
sales between individuals, and I give you an example. We don’t do
a very job at regulating those who are buying and selling cars
under the law as a dealer, a car dealer. If we can’t regulate the
buying and selling of cars under that, what makes you think we
can do it with firearms?

Mr. HELMKE. But we still have laws dealing with the sale of cars,
and you still have the licenses and you still have the process that
it goes through, the State Bureau of Motor Vehicles, whatever, to
get the license transferred and collect the sales tax.

Mr. BILBRAY. Mr. Helmke, my point being, even with the laws on
the books, we admit that those of us in Government—the crucial,
huge problem to try to enforce the sale of automobiles, something
you are registering, something you are putting on the street, some-
thing that is pretty big that you are not going to put in a box and
take home, if you are talking about now something that can go into
a box and be taken home, I just want to raise the issue of what
a huge, huge leap in practical application we have to make here.
That was just my point.

Mr. HELMKE. I think the whole point with this discussion of guns
is what we are doing now is not working. We need to find things
that just don’t sound good in law but are actually going to be effec-
tive. That is what I am trying to say. We make it too easy for dan-
gerous people to get the weapons.

Mr. BIiLBRAY. And I am just saying, the big thing is what is effec-
tive is more important than what sounds good.

Mr. BiLBRAY. I agree totally. I yield back.

Ms. THOMAS. If I can just add one thing. As you mentioned, if
you are talking about federally licensed firearms dealers, who are
the ones at the gun shows, and if they are running background
checks, and if you are a law-abiding gun owner, you know that the
Federal instant background system is incredibly quick and effi-
cient. It is not very burdensome. It is something that for people
who know the rules and understand how the system works, it is
not a big deal to have this instant check run before they get their
guns. What it does is it takes the difference between someone who
should have a gun and is law-abiding versus someone who
shouldn’t have a gun. We make sure that person who is at the gun
show just gets that instant check run and we make sure they fill
the category.

Mr. BILBRAY. You miss my point. My point was perception that
this problem was a large portion of gun shows when in fact it is
a very small part of the problem within the gun shows, because the



89

overwhelming majority are already plugged into the registration
system.

Mr. HELMKE. I did just get a clarification here. According to an
ATF report from 1999, they estimate that 25 to 50 percent of gun
show sellers are private parties.

Mr. BILBRAY. I would totally disagree with that.

Mr. HELMKE. I am just saying that is what the 1999 ATF data
is.

Mr. BiLBRAY. I would also point out that it is estimated that 1
percent of criminal guns are acquired at gun shows.

Thank you, Mr. Chairman.

Mr. KucinicH. I thank the gentleman. We are going to go to an-
other round of questions here. Congressman Burton, can you wait
5 minutes?

Mr. BURTON. Sure.

Mr. KuciNICH. We are just going to go to one more round of
questions. I would like to ask Mr. Helmke, if you have a fairly in-
formed, quantitative assessment you can give us at this moment,
fine. If you don’t, I would like you to provide the information to the
committee with respect to the completeness of this records on data
related to prohibited persons with respect to criminal conviction
data. Can you tell us what percent? And if you don’t know, can you
provide it?

Mr. HELMKE. It is my understanding, I will double check this
and provide it. It is my understanding that in terms of felony con-
viction records that it is pretty close to complete.

Mr. KuciNICH. And mental health, you said 10 percent?

Mr. HELMKE. With all other disqualifiers, mental health, dishon-
orable discharges, restraining orders, outstanding warrants, that it
is just hit or miss, and 10 percent to 20 percent at best.

Mr. KucinicH. OK. I want to go to Mr. Feinblatt. Could you tell
me, why did New York City feel that it was necessary to bring its
lawsuit against the gun dealers, I think it was 27 gun dealers?
Couldn’t it just call up and request that the ATF do something
about the flow of illegal guns into your city?

Mr. FEINBLATT. I think the problem is that the ATF is not keep-
ing up their end of the bargain. As you know, I think that the De-
partment of Justice in fact did a report that was issued, I think in
2002, which said that the ATF inspected about 42 percent of the
firearm licensees nationwide. So that is about 4,500, 4,600 of the
104,000 FFLs. They found in those inspections that in fact 42 per-
cent of the inspected licensees had violations. And we’re not just
talking about one violation. What they found was on average, the
licensees had 70 violations each.

Nonetheless, in the face of data like that, the ATF revoked or re-
fused to renew only 2.8 percent of the licenses of dealers with viola-
tions.

Mr. KuciNicH. Well, wait a minute. Why didn’t the ATF do what
you did, before bringing this suit, and that is, conduct aggressive
investigations to make sure that federally licensed gun dealers are
not breaking the law and allowing straw purchases?

Mr. FEINBLATT. Why does the ATF not do it? Because the ATF
is not committed to this as part of their mission. And there are sev-
eral reasons why.
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Let me give you some disturbing evidence, which is even more
disturbing than the numbers. In this same report, investigators
interviewed ATF inspectors. What they found was that 78 percent
of the inspectors that were interviewed said that when doing an in-
spection, they did not look for signs of straw purchases whatsoever.
Another 67 percent of the inspectors said that they rarely referred
information gathered during an inspection for criminal investiga-
tion by the ATF, because they actually didn’t believe that the ATF
would followup.

So what we have now is a culture within the ATF that isn’t tak-
ing their mission seriously.

Now, let me tell you, it is not just the ATF. Congress hasn’t
made it any easier. As you know, Congress has in some ways tied
the hands of the ATF. It has restricted inspections of dealers to
once per year. It has required licensed dealers, it has prevented
ATF from requiring licensed dealers to physically check their in-
ventory against their records. It has prevented ATF from revoking
a license until all legal means are exhausted, which can take years,
even if they find that a dealer has been convicted of a felony.

So I think that what we have is a culture of lax enforcement
within the ATF, and I think that Congress has abetted that and
aided that.

Mr. KUCINICH. And you are saying that with respect to the
Tiahrt Amendment, for example, is that right?

Mr. FEINBLATT. I am saying that in effect to the restrictions that
we placed on ATF, and the fact that the restrictions that we placed
on local law enforcement getting information about crime gun trace
data is just one more example of trying to shield the gun industry.

Mr. KuciNicH. With the Tiahrt Amendment in effect, could you
now obtain the type of trace data that you have used from the ATF
and use it in a civil suit?

Mr. FEINBLATT. Absolutely not. Don’t even think about a civil
suit. At least 20 States in the country have State licensing regula-
tions, trace data is not admissible in those State regulatory hear-
ings. So what you have is the Federal Government basically stop-
ping the dam of information.

Mr. KUCINICH. Let’s go then to the consent decree that New York
worked out about the monitoring that went on, that the dealers
settled with New York about. You had a consent decree, the dealers
said, look, we are going to settle up with you, New York. What
happened with that?

Mr. FEINBLATT. What we did was, we sued 27 dealers from five
States. Already 12 of them, nearly half, have settled with the city
of New York. We haven’t looked to put anybody behind bars. That
isn’t our goal. We haven’t looked to put anybody out of business.
That certainly is not our goal.

What the settlements require is that a special master be ap-
pointed to oversee the business with the cooperation of the FFL for
a period of 3 years. If there are continued violations of Federal,
State or local laws, the special master has the right to impose a
penalty and if there are violations, the 3-year clock resets.

Mr. KUcCINICH. Just one final question before we go back to Mr.
Burton, and that is from a policy standpoint, would you tell this
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committee what benefits New York City was able to achieve in en-
tering into this consent decree?

Mr. FEINBLATT. The basics of law enforcement are trying to de-
fine who the bad guys are. Most dealers are good, honest
businesspeople. ATF tells us that only about 1 percent of the deal-
ers are responsible for 50 percent of the crime guns.

But what trace data does is it actually pinpoints who are the
people who are breaking the law. What New York has tried to do
is use that trace data to actually pinpoint in a very precise way
who is breaking the law and then come to some agreement with
them. That is what our goal is. Our goal isn’t to interfere with legal
dealers. Our goal isn’t to question the right of people to have guns.
Our goal is plain and simple, it is to enforce the law.

Mr. KucINICH. So the Federal Government kind of responded to
this investigation and lawsuit and consent decree in a favorable
way? Did ATF say, hey, New York, we have something to learn
from you?

Mr. FEINBLATT. Absolutely not. What the Federal Government
did was threaten New York City, just like

Mr. KuciNnicH. What do you mean, threaten?

Mr. FEINBLATT. Basically wrote a letter to the city of New York
saying that, under certain circumstances, if you continue enforcing
the law, mind you, you could be subject to criminal penalties.

But what is so telling here is that we have a pattern. The White
House, the FOP and Department of Justice has now recently taken
the Tiahrt Amendment one step further. What they are now sug-
gesting is that every single police officer, every rank and file police
officer who wants to trace a gun, the basic thing that you want to
do if you are trying to catch criminals and put them away, or try
to catch traffickers, is to get data. What they have said is that
every police officer needs to certify the purposes for seeking the
trace data and if those purposes are broader than the investigation
of one gun at a time, that somebody is liable to go to prison for 5
years.

The real question is, who does that help and who does that hurt.
That only helps one people, criminals. Who does it hurt? It hurts
law enforcement. There is a basic choice here. Who do you want to
protect? Do you want to protect cops or do you want to protect
criminals? The city of New York wants to protect cops. It seems
that the White House, the Justice Department and the ATF, by
making the rank and file police officer certify the purposes for the
request of data and threatening them with jail, wants to really
hurt cops and help criminals.

What is so striking about this amendment is just 1 year ago, the
Department of Justice itself, when considering the idea of having
police officers face criminal penalties for doing their job, wrote to
Congress that this would have a chilling effect, it would be delete-
rious to law enforcement, it would chill police officers from doing
their job by requesting key data and by sharing key data.

Mr. KuciNicH. I thank the gentleman. Whatever you have that
you would like to submit for the record on that, I would appreciate
it. This has gone on about, more than 9 minutes, so I just want
to say to Mr. Burton and Mr. Bilbray, if each of you would like to
consume 9 minutes, you are entitled to that each.
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Mr. BURTON. First of all, let me just say that people who don’t
agree with you do support law enforcement and policemen. The im-
plication of some of your remarks were that the people who don’t
agree with you aren’t caring enough about the police. I don’t think
that is true. A lot of police officers around this country don’t agree
with the position you have taken. I don’t know the percentage, but
I am sure there are a lot of them.

How many guns are there in America? Do you know?

Mr. FEINBLATT. I do not know. Mr. Helmke probably has that fig-
ure on the tip of his tongue.

Mr. HELMKE. There are estimates of around 200 million.

Mr. BURTON. Two hundred million.

Ms. THOMAS. More than that.

Mr. BURTON. You are going to keep track of 200 million guns?
What you are talking about, Mayor Helmke, is that if there is a
sale from one individual from another individual, there ought to be
a background check. Two hundred million guns. You have to be jok-
ing.

Mr. HELMKE. We are awash with guns in this country. That is
part of the problem.

Mr. BURTON. And to start creating a bureaucracy and making
law-abiding citizens criminals if they sell a gun to some other law-
abiding citizen, it doesn’t make any sense to me.

Mr. HELMKE. How do they know they are a law-abiding citizen
if they don’t do a background check before they sell it. That is the
problem. Most of the people aren’t selling their guns. A lot are col-
lections, a lot are handed down from their family, a lot they use.
Many people who own have a lot of guns. While there are that
many guns out there, there are also estimates that only 25 percent
of the households have a gun, too, I think is the figure. So those
guns are basically

Mr. BURTON. You said 25 percent of the households. Where did
you get that figure?

Mr. HELMKE. I think that is

Ms. THOMAS. I think some of that is through the Department of
Justice, they come out with reports. I think it might be cited in our
testimony if you take a look.

Mr. BURTON. But it is an estimate?

Ms. THOMAS. Yes, it is an estimate. Because there is no system
of registration of guns in this country right now. So all of this data
is generally collected through estimates in the numbers that we do
have.

Mr. BURTON. Let me ask you a question. You just said there is
no registration in this country right now. Are you advocating reg-
istration of guns?

Ms. THOMAS. I certainly think there are ways to go about it that
are feasible. I think that some kind of registration system, like we
have for cars in this country, would certainly be helpful in knowing
how many we have, knowing where they are and being able to un-
derstand a little better what the issue is.

Mr. BURTON. Let me just tell you, there are an awful lot of peo-
ple, there are 200 million guns out there, there are an awful lot
of people that are concerned about the second amendment and
their constitutional rights. They are afraid if you register all guns,
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at some point in the future there may be a tyrannical government
that uses the registration of those guns to disarm everybody in this
country in violation of the second amendment. I see you shaking
your head back there. It is a fact. People are concerned about that.

Ms. THOMAS. I absolutely hear what you are saying, and cer-
tainly a discussion of the second amendment is a very interesting
legal argument. I would hold that the Supreme Court of this coun-
try, in the 200 cases that have come since Miller in 1939, have held
that the second amendment is not a bar to sensible, sane, common-
sense gun regulation, that those laws, things like background
checks, have been upheld hundreds of times by the courts of this
country.

So the second amendment, with all respect, is not a prohibition
on common sense gun regulations that would save lives.

Mr. BURTON. In the sense of gun regulations, I agree with you.
But you are talking about registration, and that is a different sub-
ject. I am certainly not for that.

Mr. Chairman, I don’t think you need to ask any more questions.

Mr. FEINBLATT. Congressman, may I just respond to the com-
ment you made? This is not an issue of whether you disagree with
one position or don’t agree with another, whether you are for cops
or against cops. This is really an issue of whether you are going
to threaten cops with imprisonment for doing their job. That is ac-
tually what the Justice Department, the White House and the ATF
are now calling for by requiring police officers to certify. Everybody
in the law enforcement world just about sees this issue for what
it is. That is why 10 national law enforcement organizations oppose
the Tiahrt Amendment. It is why over 20 State and regional law
enforcement organizations oppose the Tiahrt Amendment. It is why
over 175 police chiefs from around the country oppose the Tiahrt
Amendment. And it is why 225 mayors, Republicans, Democrats
and Independents, oppose the Tiahrt Amendment. They want cops
to do their job.

Mr. BURTON. How many police chiefs are there in America?

Mr. FEINBLATT. There are obviously many——

Mr. BURTON. Well, how many?

Mr. FEINBLATT. I don’t have the number.

Mr. BURTON. You said 175 police chiefs. I would just like to know
what percentage of the——

Mr. FEINBLATT. I don’t have the percent, but I would be delighted
to give that to you.

Mr. BURTON. I was just given a note from my staff here. It says,
both the BATFE and the Fraternal Order of Police oppose release
of trace data.

Mr. FEINBLATT. It is true. The FOP——

Mr. BURTON. But you didn’t say that, though. You just cited a
bunch of people that oppose you and a bunch of groups that oppose
you. Don’t you think it is important also to say how many support
the other side?

Mr. FEINBLATT. There is one police organization in this country
that supports the Tiahrt Amendment. A single police organization.
Stack that against 10 national police organizations, 22 State and
regional organizations, 175—it is a lone voice.
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Mr. BURTON. What is that lone voice, the Fraternal Order of Po-
lice?

Mr. FEINBLATT. It is the Fraternal Order of Police. But

Mr. BURTON. The Fraternal Order of Police, the majority of the
policemen in this country are members of the Fraternal Order of
Police.

Mr. FEINBLATT. Yes, except that

Mr. BURTON. You're saying one organization. But that is the ma-
jority of the policemen in this country. And the BATFE also op-
poses it.

Mr. FEINBLATT. The Fraternal Order of Police doesn’t speak with
one voice. I would refer you to this letter from the Illinois, for in-
stance, Fraternal Order of Police, which constitutes 10 percent of
the entire membership of the Fraternal Order of Police.

Mr. KucinicH. Without objection, we will enter that into the
record.

[The information referred to follows:]
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FRATERNAL ORDER OF POLICE
TLLINOIS STATE LODGE

. 4341 Acer Grove » Suite B + Springfield, 1L 62711
" Fhone: 217-726-8880 « Fax: 217.728-8981 « www.ilfop.org

VIA YELEFAX: ORIGINAL VIA U,§ MALL

Richard J,. Purbin, U.S. Senator
332 Dirksen Senate Office Building
Washington, D.C. 20510

REF': mmmoms:mmmmmsmm
mmmnxsmmormmmm '

Dear Senato: Dirbin:

I write to express our opposition to a provision in .
recent appreopriations Jlegislation funding the . Justice
Department that signlficantly xestricts the disclosure of
crime gun trace data by the Burean of RAleohol, Pobacce,
- Plrearms and Explosives (ATF). This provision, the original
sponsor of which was Rep. Todd Tiahrt (R-Ka), has appeared
in appropriations legislation in various forms dating back
to fiscal year 2004: It is our position that this language
"has functioned to protact corrupt gun déalers at the
expense of effective law enforcement. We urge that it not
ba included :Ln the appropriations bill for tiscal year
2008.

The Tiahrt rider bars the use of approprtuted funds
"to disclose part or all of the contents of the Firearms
‘Trace System database” maintained by ATF, with cextain
limited exceptions. One of the exueptions is disclosure to
Ya Faderal, State, .or local law enforcement agency ‘or
prosscutor solely in connection with and for use in a bona
fide criminal dinvestigation or prosecution and then only
such information as pextains to the geonraphic jurisdiction
of the law enforcement agency requesting the disclosure.™
The Tiahrt language also bars disclosure of trace dats for
use in "any civil action or proceeding” (including those
brought by law enforcement officisls or agencies) other-
than enforcment actions filed by ATF itself,

The Tiahrt provision puts new and unjustified limits.
on ATF's disclosure of trace data to law enforcement

L)
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agencies and organizations. Prior to the Tighrt
restrictions, law enforcement agencles could get acgess to
crime gun trace data to assist in developing effective
strategl s against gun trafficking and ili gal guna,
without the requirement that the data be limited to crime
guns pertaining to the requesting jurisdiction ox that the
request be for use in a specific coriminal investigation or
. prosacution. For example, if a losal law enforcement agancy
wanted trace data to identify which gun dealers in its
community exhibit *trafficking indicators" as defined by
ATF({such as multiple crime gun traces, short “time to
crime® for traced guns, or freguent multiple ealea), ATFP
now cannot share that information because it would not
Telate to a specific eximinal investigation or prosecution,
Lav enforcement officials also ars unable to obtasin trace
data to inform their evaluation of the effectiveness of
various strategies against illegal guns, The Tiahrt zider
thereby has functioned ¢ limit effective law enforcement
action against corrupt gv.m dealers and the traffickers they .

supply.

The Tiahrt language also has prevented A‘IE' itsel? from
publishing reports that use trace data to inform law.
enfoxcement and the public about the sources of illegal
guns and the impact of varieus law enforcement strategies.
For axample, it has curtailed ATF's regulax issuance of
crime gun ‘trace reports wnder the Youth . Crime Gun
Intaxdiction Initixtive. Theas reports had been inveluable
in educating law enforcement, and - the public, about the
diversion of guns from licensed dealers into the illegal
market. As ATF itself reeoynized, its public dissemination
of crime gun trace data provided “crime gun information to
‘the Pederal, State, and local law enforcament agenciea that
submit trace requestsy, boesting their information resources
for arresting gun criminals, responding to gun violence,
and establishing a benchmarkx for crime qun measurements.”
ATF, YCUGII, Crime Gun Trace Reports Natiopal Report (2000),
(July 2002} st 1 (emphaais in original), )

It has been arquad that the Tiahrt restx'ictiou- on
.trace data disclosure are needed to protect the identities
of . undercover agents and the integxity of ongoing
investigations. For many years, however, ATF has disalosed '
crime gun trace data to the public, while vithholdinq any
spacific information it felt could oompromise law
enforcement investigatione oz threaten the safety of law
enforcement personnal. We Xhow Of no evidence ‘that past
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ATF disclosures of trace data have had an adverse
impact on 1 w nforcement. The Tiahyt language, -howevar,
places new xestrictions on ATP disclosure that do n thing
to prot ot law enforcement investigations and, instead,
hamper critical law enforcement functions.

. For these reasons, we urge you to stand, with your law
enforcement constituents and oppoge the Tiahrt rider that
wnjustifiably has limited ATP's disclosure of crime gun
trace data to law enforcement and the public.

Sincerely,

CS

Ted Street
‘State President

TOTAL P.B4



98

Mr. BURTON. That is fine. What about the other 90 percent?

Mr. FEINBLATT. They are on record absolutely opposing it.

Mr. BURTON. What about the other 90 percent?

Mr. FEINBLATT. They are not alone, and I think that you will see
many——

Mr. BURTON. What about the other 90 percent? You just said 10
percent. What about the other 90 percent?

Mr. FEINBLATT. With all due respect, one organization, the Fra-
ternal Order of Police, which has basically taken the position that
the reason why the Tiahrt Amendment is a good thing is this. They
have said that it does two things. It protects dealers from harass-
ment. While 85 percent of dealers in this country have absolutely
no traces, 1 percent of the dealers account for nearly 60 percent of
the traces.

Every police organization that represents chiefs, who look at
crime on a macro level, not on a one at a time level, opposes it.
So what is the other reason that the FOP says that we shouldn’t
release trace data? They say, well, it could expose undercover oper-
ations.

However, when the ATF and the FOP have been asked, under
oath, whether they can give one single example in Federal court of
an instance where an undercover operation was compromised, they
were unable to do it. When Todd Tiahrt was asked whether he can
give one single example of an undercover operation that has been
compromised, he has been able to do it.

In fact, the real reason that we have the Tiahrt Amendment, I
think we can find by looking at the Washington Post from July 21,
2003, when Todd Tiahrt was asked why he put in the Tiahrt
Amendment——

Mr. BURTON. I am not asking you about Todd Tiahrt. I am not
asking that question.

Mr. FEINBLATT. Sir, the FOP supports Todd Tiahrt. We are talk-
ing about the FOP.

Mr. BURTON. No, no, no, no. Just the——

Mr. FEINBLATT. The reason that they are supporting the Tiahrt
Amendments is because “I wanted to make sure I was fulfilling the
needs of my friends who are firearms dealers, and the NRA offi-
cials said they were helpful in making sure I had my bases cov-
ered.” What we have here is another example of Congress bending
over backward

Mr. BURTON. All right. You just go on and on and on.

Mr. FEINBLATT [continuing]. To protect the gun industry.

Mr. BURTON. You have made your point. Let me just say this to
you, or ask you this question. How many people are in the FOP
around the country?
hMII; FEINBLATT. Several hundred thousand, about 300,000, I
think.

Mr. BURTON. And how many oppose the Tiahrt Amendment and
take your position?

Mr. FEINBLATT. There are many States, there are States that are
fractured

Mr. BURTON. How many?

Mr. FEINBLATT. I don’t have that answer.

Mr. BURTON. You should.
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Mr. FEINBLATT. Why should I? I can tell you this.

Mr. BURTON. Because you are making categorical statements
that can’t be verified.

Mr. FEINBLATT. I am not making a categorical statement. One
police organization opposes it, and 10 nationals, 1 police organiza-
tion supports it, 10 nationals oppose it, 22 State and regionals op-
pose it, 175 police chiefs. I do addition that way.

Mr. BURTON. The FOP represents more than all of those you
named. Combined. That is it. I have no more questions.

Mr. KucinicH. I want to thank the gentleman from Indiana. I
want to ask the witness if you could provide this committee with
the qualification and the quantification of the various groups that
have taken positions on this that you offer to this committee as
proof of the position that you hold.

Mr. FEINBLATT. Absolutely.

Mr. KucINICH. We would appreciate it very much.

[The information referred to follows:]
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The United States Congress 3 oot Prl

The Capitol KRASy-RKHo b+ " 2i6v pom.
Washington, D.C.

LAW ENFORCEMENT OPPOSITION TO APPROPRIATIONS RIDER LIMITING
DISCLOSURE OF CRIME GUN TRACE DATA

The undersigned law enforcement professionals and organizations write to express our
opposition to a provision in recent appropriations legislation funding the Justice Department, that
significantly restricts the disclosure of crime gun trace data by the Bureau of Alcohol, Tobacco,
Firearms and Explosives (ATF). This provision, the original sponsor of which was Rep. Todd
Tiahrt (R-Ka), has appeared in appropriations legislation in various forms dating back to fiscal
year 2004. It is our position that this language has functioned to protect corrupt gun dealers at
the expense of effective law enforcement. We urge that it not be included in the appropriations
bill for fiscal year 2008.

The Tiahrt rider bars the use of appropriated funds *“to disclose part or all of the contents
of the Firearms Trace System database” maintained by ATF, with certain limited exceptions.
One of the exceptions is disclosure to “a Federal, State, or local law enforcement agency or
prosecutor solely in connection with and for use in a bona fide criminal investigation or
prosecution and then only such information as pertains to the geographic jurisdiction of the law
enforcement agency requesting the disclosure.” The Tiahrt language also bars disclosure of trace
data for use in *“any civil action or proceeding” (including those brought by law enforcement
officials or agencies) other than enforcement actions filed by ATF itself.

The Tiahrt provision puts new and unjustified limits on ATF s disclosure of trace data to
law enforcement agencies and organizations. Prior to the Tiahrt restrictions, law enforcement
agencies could get access to crime gun trace data to assist in developing effective strategies
against gun trafficking and illegal guns, without the requirement that the data be limited to crime
guns pertaining to the requesting jurisdiction or that the request be for use in a specific criminal
investigation or prosecution. For example, if a local law enforcement agency wanted trace data
to identify which gun dealers in its community exhibit “trafficking indicators™ as defined by ATF
(such as multiple crime gun traces, short “time to crime” for traced guns, or frequent multiple
sales), ATF now cannot share that information because it would not relate to a specific criminal
investigation or prosecution. Law enforcement officials also are unable to obtain trace data to
inform their evaluation of the effectiveness of various strategies against illegal guns. The Tiahrt
rider thereby has functioned to limit effective law enforcement action against corrupt gun dealers
and the traffickers they supply.

The Tiahrt language also has prevented ATF itself from publishing reports that use trace
data to inform law enforcement and the public about the sources of illegal guns and the impact of
various law enforcement strategies. For example, it has curtailed ATF’s regular issuance of
crime gun trace reports under the Youth Crime Gun Interdiction Initiative. These reports had
been invaluable in educating law enforcement, and the public, about the diversion of guns from
licensed dealers into the illegal market. As ATF itself recognized, its public dissemination of
crime gun trace data provided “crime gun information to the Federal, State, and local law
enforcement agencies that submit trace requests, boosting their information resources for



101

arresting gun criminals, responding to gun violence, and establishing a benchmark for crime gun
measurements.” ATF, YCGII, Crime Gun Trace Reports National Report (2000), (July 2002) at
1 (emphasis in original).

It has been argued that the Tiahrt restrictions on trace data disclosure are needed to
protect the identities of undercover agents and the integrity of ongoing investigations. For many
years, however, ATF has disclosed crime gun trace data to the public, while withholding any
specific information it felt could compromise law enforcement investigations or threaten the
safety of law enforcement personnel. We know of no evidence that past ATF disclosures of
trace data have had an adverse impact on law enforcement. The Tiahrt language, however,
places new restrictions on ATF disclosure that do nothing to protect law enforcement
investigations and, instead, hamper critical law enforcement functions.

For these reasons, we urge you to stand with your law enforcement constituents and
oppose the Tiahrt rider that unjustifiably has limited ATF’s disclosure of crime gun trace data to

law enforcement and the public,

Sincerely,
National Law Enforcement Associations:
International Association of Chiefs of Police
International Brotherhood of Police Officers
Major Cities Chiefs Association
Police Executive Research Foundation
Police Foundation

Hispanic American Police Command
Officers Association (HAPCOA)

National Black Police Association
National Latino Peace Officers Association

National Organization of Black Law
Enforcement Executives

School Safety Advocacy Council

State Law Enforcement Associations:
California Association of Chiefs of Police
Colorado Association of Chiefs of Police
Connecticut Association of Chiefs of Police
Delaware Police Chiefs Council

Illinois Association of Chiefs of Police
Kentucky Association of Chiefs of Police
Maine Association of Chiefs of Police
Maryland Association of Chiefs of Police

Maryland Municipal Law Enforcement
Executives Association

Massachusetts Assoc. of Chiefs of Police
Michigan Association of Chiefs of Police

Minnesota Association of Chiefs of Police



State Law Enforcement Associations:

New England Assoc. of Chiefs of Police

Representing:  Maine
Connecticut
Rhode Island
New Hampshire
Vermont
Massachusetts

New Mexico Association of Chiefs of Police

New York Association of Chiefs of Police

Oregon Association of Chiefs of Police
Rhode Island Police Chiefs Association

Texas Association of Chiefs of Police

Virginia Association of Chiefs of Police

Washington Association of Sheriffs and

Police Chiefs (Washington State)
Individual Law Enforcement:

ALABAMA

Chief Phillip M. Garrett
Mobile Police Department
Mobile, AL

ALASKA

Chief Thomas Clemons
Seward Police Department
Seward, Alaska

ARIZONA:

Chief Michael T. Frazier
Phoenix Police Department
Phoenix, AZ

ARIZONA, CONT...

Jack F. Harris, Public Safety Manager
Phoenix Police Department
Phoenix, AZ

ARKANSAS

Chief Danny E. Bradley
North Little Rock Police Department
North Little Rock, AR

CALIFORNIA:

Sheriff Leroy Baca
Los Angeles County Sheriffs Office
Los Angeles, CA

Chief Anthony Batts
Long Beach Police Department
Long Beach, CA

Chief William Bratton
Los Angeles Police Department
Los Angeles, CA

Chief Jim Copsey
Grover Beach Police Department
Grover Beach, CA

Chief Robert Davis
San Jose Police Department
San Jose, CA

Chief Paul D. Day
Sonoma Police Department
Sonoma, CA

Chief Jerry Dyer
Fresno Police Department
Fresno, CA

Chief Heather Fong
San Francisco Police Department
San Francisco, CA



CALIFORNIA, CONT...

Chief Robert B. Garcia
Azusa Police Department
Azusa, CA

Chief Wayne Hose
Stockton Police Department
Stockton, CA

Chief Ken James
Emeryville Police Department
Emeryville, CA

Chief Roger W. Johnson
Monrovia Police Department
Monrovia, CA

Chief William Lansdowne
San Diego Police Department
San Diego, CA

Chief Chris Magnus
Richmond Police Department
Richmond, CA

Chief Pat Miller
Ventura Police Department
Ventura, CA

Chief Albert Najera
Sacramento Police Department
Sacramento, CA

Chief Cam Sanchez
Santa Barbara Police Department
Santa Barbara, CA

Chief Wayne Tucker
Oakland Police Department
Oakland, CA

Chief Paul M. Walters
Santa Ana Police Department
Santa Ana, CA

CALIFORNIA, CONT...

Chief Dan Watson
South Pasadena Police Department
South Pasadena, CA

Chief Jeffrey D. Weaver
Sebastopol Police Department
Sebastopol, CA

Chief Richard Word
Vacaville Police Department
Vacaville, CA

COLORADO:

Chief Gerald R. Whitman
Denver Police Department
Denver, CO

CONNECTICUT:

Chief Edmund Mosca
Old Saybrook Police Department
Old Saybrook, CT

Chief Francisco Ortiz, Jr.
New Haven Police Department
New Haven, CT

Chief Daryl K. Roberts
City of Hartford Police Department
Hartford, CT

DELAWARE

Chief John JI. Potts
Newark Police Department
Newark, DE

DISTRICT OF COLUMBIA:

Hubert Williams, President
The Police Foundation
Washington, D.C.



FLORIDA:

Curt Lavarello, Executive Director
School Safety Advocacy Council
Sarasota, FL

Chief William Berger
Palm Bay Police Department
Palm Bay, FL

Director Robert Parker
Miami-Dade Police Department
Miami-Dade, FL

Sheriff John H. Rutherford
Jacksonville Sheriff’s Office
Jacksonville, FL

Chief James H. Scarberry
Hollywood Police Department
Hollywood, FL

Chief John M. Skinner
Port St. Lucie Police Department
Port St. Lucie, FL

Chief John F. Timoney
Miami Police Department
Miami, FL

GEORGIA:

Chief Mike Burns
Macon Police Department
Macon, GA

Chief Richard Pennington
Atlanta Police Department
Atlanta, GA

Hawal

Chief Boisse P. Correa
Honolulu Police Department
Honolulu, HI

HAWAIL CONT...

Chief Thomas Phillips
Maui Police Department
Maui, HI

ILLINOIS:

Chief William A. Biang
Waukegan Police Department
Waukegan, IL

Chief Lawrence Brunson
Homewood Police Department
Homewood, IL

Superintendent Philip Cline
Chicago Police Department
Chicago, IL

Chief Robert D. Jones
Gumee Police Dept.
Gurnee, IL

Chief Russell Laine
Algonguin Police Department
Algonguin, IL

Chief Patrick O’Connor
Village of Worth Police Department
Village of Worth, IL

INDIANA:

Chief Thomas H. Fautz
South Bend Police Department
South Bend, IN

Chief Michael D. Fogarty
Carmel Police Department
Carmel, IN

Chief George G. Kehl
Fishers Police Department
Fishers, IN



Chief Russell P. York
Ft. Wayne Police Department
Ft. Wayne, IN

Iowa

Chief Michael R. Bladel
Davenport Police Department
Davenport, 1A

Chief Dale P. Patch
Des Moines Police Department
Des Moines, 1A

KENTUCKY:

Chief Robbie K. Hall
Newport Kentucky Police Department
Newport, KY

Chief Robert C. White
Louisville Metro Police Department
Louisville, KY

Loursiana:

Chief Jeff Leduff
Baton Rouge Police Department
Baton Rouge, LA

MAINE:

Chief Butch Asselin
Skowhegan Police Dept
Skowhegan, ME

Chief Edward J. Googins
South Portland Police Department
South Portland, ME

MARYLAND:

Chief George N, Ball, Jr.
Trappe Police Department
Trappe, MD

MARYLAND, CONT...

Chief Melbourne Blue
Easton Police Department
Easton, MD

Chief David M. Crawford
Laurel Police Department
Laurel, MD

Chief James Craze
Greenbelt Police Department
Greenbelt, MD

Chief Jeff Dahn
District Heights Police Department
District Heights, MD

Chief Juergen D. Ervin
Pocomoke Police Department
Pocomoke, MD

Commissioner Leonard Hamm
Baltimore Police Department
Baltimore, MD

Chief Melvin High
Prince George’s County Police Department
Prince George’s County, MD

Chief Douglas Holland
Hyattsville Police Department
Hyattsville, MD

Chief Kenneth W. Malik
Cambridge Police Department
Cambridge, MD

Chief J. Thomas Manger
Montgomery County Police Department
Montgomery County, MD

Chief David G. Rice
New Carrollton Police Department
New Carrollton, MD



MARYLAND, CONT...

Chief William E. Ryan
Elkton Police Department
Elkton, MD

Col. Michael E. Scott, Chief of Police
Mount Rainier Police Department
Mount Rainier, MD

Chief Michael Wynnyk
University Park Police Department
University Park, MD

MASSACHUSETTS:

Chief Peter L. Carnes
Yarmouth Police Department
Yarmouth, MA

Chief Gary J. Gemme
Worcester Police Department
Worcester, MA

MICHIGAN:

Chief Ella Bully-Cummings
Detroit Police Department
Detroit, MI

Chief Ervin L. Portis
Jackson Police Department
Jackson, M1

MINNESOTA:

Chief Timothy Dolan
Minneapolis Police Department
Minneapolis, MN

Chief Jim Hughes
Sartell Police Department
Sartell, MN

Chief Pete Jansky
St. Joseph Police Department
St. Joseph, MN

MINNESOTA, CONT...

Chief Scott Knight
Chaska Police Department
Chaska, MN

Chief Corey Nellis
Avon Police Department
Avon, MN

Chief Gordon Ramsay
Duluth Police Department
Duluth, MN

Chief Mike Sommer
Mounds View Police Department
Mounds View, MN

MISSISSIPPY:

Chief Arthur R. Heun
Olive Branch Police Department
Olive Branch, MS

MISSOURI:

Chief Terry Milam
St. John Police Department
St. John, MO

Chief Joseph Mokwa
St. Louis Metro Police Department
St. Louis, MO

Chief Carol Wolf
Hazelwood Police Department
Hazelwood, MO

NEBRASKA:

Chief Godfrey J. Brokenrope
Aurora Police Department
Aurora, NE



NEW HAMPSHIRE:

Chief Steven Savage
Plaistow Police Department
Plaistow, NH

Chief James Valiquet
Bradford Police Department
Bradford, NH

NEW JERSEY

Chief George A Becker
Flemington Police Department
Flemington, NJ

Police Director Anthony Benevento
Wallington Police Department
Wallington, NJ

Chief Joseph Blewett
Highlands Police Department
Highlands, NJ

Chief Joseph Bober
New Jersey Transit Police
Newark, NJ

Chief Vincent Borrelli, Public Safety Office
Delaware River Post Authority
Camden, NJ

Chief of Detectives Robert T. Buccino
Union County Prosecutors Office
Elizabeth, NJ

Director Michael Caliguiro
Gutienberg Police Department
Guttenberg, NJ

Chief Anthony Campbell
Somerdale Police Department
Somerdale, NJ

NEW JERSEY, CONT...

Chief Vincent 1. Caruso
Lodi Police Department
Lodi, NJ

Chief Rosman Cash
Lake Como Police Department
Lake Como, NJ

Chief C. Lynne Centonze
Fairfield Police Department
Fairfield, NJ

Chief Thomas Comey
Jersey City Police Department
Jersey City, NJ

Chief Joseph Conlin
Pemberton Borough Police Department
Pemberton Borough, NJ

Captain Michael C. Corcoran, Jr.
West Orange Police Department
West Orange, NJ

Chief Lin T. Couch, Sr.
National Park Police Department
National Park, NJ

Chief Mark G. Emmer
Egg Harbor Police Department
Egg Harbor, NJ

Chief Stephen W. Gallagher
Township of Hanover Police Department
‘Whippany, NJ

Chief Louis M. Ghione
North Arlington Police Department
North Arlington, NJ

Chief John La Greca
East Rutherford Police Department
East Rutherford, NJ



NEW JERSEY, CONT...

John J. Hill, Jr. Chief of Investigations
Hudson County Prosecutor's Office
Jersey City, NJ

Chief Dean Kazaba
Randolph Police Department
Randolph, NJ

Chief Graham B. Land
Mantua Twp Police Department
Mantua, NJ

Chief Steven Martin
Mt Holly Police Department
Mt Holly, NJ

Chief Richard McDonough
Roseland Police Department
Roseland, NJ

Chief Jay Mc Keen
Township of Hamilton Police Department
Mays Landing, NJ

Chief John Miliano
Linden Police Department
Linden, NJ

Chief Edward Mirenda
Phillipsburg Police Department
Phillipsburg, NJ

Chief William A. Nally
Lacey Twp Police Department
Lacey Township, NJ

Chief James B. O’Connor
Lyndhurst Police Department
Lyndhurst, NJ

Chief Raymond O'Hare
Keansburg Police Department
Keansburg, NJ

108

NEW JERSEY, CONT...

Chief Albert Paglione
Mercer COunty Prosecutors Office
Mercer County, Trenton, NJ

Acting Chief Peter M. Romanetli
Galloway Township Police
Galloway, NJ

Chief Gregory Rucker
Willingboro Police Department
Willingboro, NJ

Chief David Sabagh
Montclair Police Department
Montclair, NJ

Director Joseph Santiago
Trenton Police Department
Trenton, NJ

Chief Michael Saudino
Emerson Police Department
Emerson, NJ

Chief John Schmidt
Logan Township Police Department
Bridgeport, NJ

Chief Daniel Scimeca
Manasquan Police Department
Manasquan, NJ

Chief Kenneth M. Sheehan
East Newark Police Department
East Newark, NJ

Chief Edward Szkodny
Sayreville Police Department
Sayreville, NJ

Chief Paul Tursi
Riverside Twp Police Department
Riverside Twp, NJ



NEW JERSEY, CONT...

Arturo Venegas, Jr. Supersession Executive
Camden Police Department
Camden, NJ

Chief Kevin Valentine
Bernardsville Police Department
Bernardsville, NJ

Chief William Walsh
Bellmawr Police Department
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Chief Kurt S. Wahlen
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Mr. KuciNICH. Also without objection, the Washington Post arti-
cle that you mentioned, if it could be included in the record, and
the letter from the Illinois FOP, if it could be included in the
record. Without objection.

[The information referred to follows:]
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HEADLINE: Firearms Measure Surprises Some in GOP
BYLINE: Juliet Eilperin, Washington Post Staff Writer

BODY:

Rep. Todd Tiahrt (Kan.) surprised many of his fellow Republicans last week when he offered a
lengthy amendment, blessed by the National Rifle Association, to the 2004 funding bill for the
Commerce, Justice and State departments.

Tiahrt's eight-point amendment, which targets the Bureau of Alcohol, Tobacco and Firearms
and was drafted with the NRA's help, would prohibit the use of federal funds for several burcau ac-
tivities. It would prevent the bureau from requiring firearms dealers to conduct a physical inventory,
from denying licenses to dealers whose sales fall below a certain level, and from demanding that
certain dealers provide documentation for all used guns sold in a specific period.

Rep. Frank R. Wolf (R-Va.), who chairs the appropriations subcommittee on Commerce, Justice
and State, objected to the amendment, saying he had not had time to review it. "They may all have
been good amendments, they may not,” Wolf said. "I just didn't have an opportunity to go through
and look at them. I could not accept an amendment without knowing what all the provisions do.”

Tiahrt refused to withdraw the amendment and won passage on a 31 to 30 vote. Before the vote,
Tiahrt assured colleagues the NRA had reviewed the language, which won over some Democrats as
well as several Republicans. "I wanted to make sure | was fulfilling the needs of my friends who are
firearms dealers,” Tiahrt said. NRA officials "were helpful in making sure [ had my bases covered.”

Wolf said House leaders would take a second look at the amendment when they enter talks with
senators to resolve differences in the two chambers’ appropriations bills. Tiahrt said he is confident
his measure would survive the negotiations.

With House-Senate conferees facing weeks or months of negotiations over proposals to add a
prescription drug benefit to Medicare, Democratic and Republican lawmakers in the House are tak-
ing their arguments to constituents.

At least 75 House Democrats held town hall meetings on the subject this weekend to tell their
side of the story. Most Democrats oppose the GOP-written House bill, which would subsidize the
cost of private insurance plans that would compete for seniors' business once the bill is fully imple-
mented in 2010, Under that scenario, seniors would choose between Medicare and private plans to
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obtain drug coverage as well as insurance for doctor visits and hospital stays. The House adopted
the measure by a single vote last month.

According to Stacy Farnen, spokeswoman for House Minotity Whip Steny Hoyer (D-Md.),
lawmakers from California to Maine spoke to elderly Americans about the flaws in the GOP bill.

"Democratic members are taking the prescription drug issue straight to seniors to explain what
Democrats are fighting for, and the irresponsible plan that Republicans are trying to push through
Congress," Farnen said.

Republicans have launched an aggressive outreach effort as well, according to GOP Conference
spokesman Greg Crist. During the July 4th recess, he said, "several dozen" Republican lawmakers
held "early birthday" celebrations for Medicare, made pharmacy visits and held town meetings to
publicize their party's plan.

"We intend and plan to see those same events during August,” Crist said.

Bear baiters, beware. Rep. Elton Gallegly (R-Calif.) has gotten fed up with hunters laying out
extensive food traps for bears in national parks. While such baiting practices are legally permissible,
Gallegly says they have created "a major safety issue” because the increased exposure to human
food has made bears bolder about breaking into campsites and cabins.

Gallegly has a bill before the House Resources Committee, and he describes it as a reasonable
curb on bear feeding. "I just say you can't put a truckload of Twinkies by the side of the road for the
purpose of enticing a bear out to shoot it," Gallegly said in an interview. The bill has about 170 co-
sponsors, and Gallegly said he is optimistic the measure will pass the House.

The proposal to allow U.S.-made prescription drugs to be reimported from foreign countries
sparked a fierce debate among conservatives in Republican activist Grover Norquist's weekly meet-
ing on Wednesday. Rep. Gil Gutknecht (R-Minn.) outlined his bill before representatives from sev-
eral think tanks. The attendees -- including Steve Moore from the Club for Growth and Fred Smith
from the Competitive Enterprise Institute - blasted the proposal, according to participants. Pharma-
ceutical companies oppose the reimpontation idea, but consumer groups suppott it.

At one point, Smith accused Gutknecht of trying to stifle pharmaceutical innovation. The bill,
he said, would prevent U.S. companies from speeding lifesaving drugs to the commercial market.
"Your bill's going to kill people,” Smith said.

Gutknecht spokesman Bryan Anderson dismissed the criticism. "It's a scare tactic, and what the
congressman wants to do is open up markets because he's a free trader," Anderson said.

The House will consider a mix of bills before leaving for the August recess, including pension
law changes, the proposed reimportation of prescription drugs and several spending bills. The Sen-
ate will take up the homeland security appropriations bill as well as trade agreements with Chile and
Singapore.

Staff writer Dan Morgan contributed to this report.

LOAD-DATE: July 21, 2003
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Mr. KucCINICH. Mr. Bilbray, you have 9 minutes.

Mr. BILBRAY. Thank you, Mr. Chairman. I hope to not use it all
up.

I would first of all like to thank Ms. Thomas. I think too often
we don’t talk about where we really want to go with these issues.
Ms. Thomas, I think it might have been a slip of the tongue, but
you indicated you really would like to see national registration of
all firearms within the Nation.

My question to you though, is, you made a comment about reg-
istering motor vehicles. What State requires that you must register
a car to own a car?

Ms. THOMAS. I believe the State of California does. You and I are
both from California and I believe I registered my car, and that is
because I had to. When a police officer pulls me over and they ask
me for my registration, I believe I need to provide that.

Mr. BILBRAY. Ma’am, let me clarify. Are we not required to reg-
ister a car simply to own a car? You are required to register a car
to operate that car on a public right of way. Ownership of a motor
vehicle, motorcycle, car, tractor, whatever, is not regulated by the
State for ownership. It is regulated for use on public right of ways.

So there is a distinct difference here, when we talk about this,
that from now on, I am just saying as a local government guy,
there is a huge difference, and I think now if you think about it,
if you own a motorcycle that is just going to be used off-road, you
don’t have a registration, right? You don’t have to license it then.
But if you use it on the road, there is a distinct difference. I would
use, a fair comparison would be the fact that we do register and
permit those who want to carry a firearm, loaded, in the public. So
there is a distinct difference.

So in the future, I hope that when you bring this up, you think
about the fact that to drive a car on California roads, you are re-
quired to register it. But mere ownership is not a registration.

Ms. THOMAS. I brought that up as an example of ways in which
we as a society have balanced the rights of the individual against
the risk to society. We take steps in order to ensure that there are
safety provisions, preventive safety provisions and tracking in
place. Certainly, I trust you are 100 percent about car registra-
tions.

Mr. BILBRAY. From now on, there was a mis-speak there, to own
a car, you don’t have to have it registered, to drive it on a public
street, you do, though.

Ms. THOMAS. If you say so, then I am sure you are correct.

Mr. HELMKE. In Indiana, it is a little bit different. If it is an op-
erable vehicle, you do need to have it licensed and registered.
There are distinctions.

Mr. BiLBRAY. Usually, it is because, specifically on a tax purpose,
there is a personal property tax, and that is used to levy a tax.

Mr. HELMKE. I know in Indiana the concern is abandoned vehi-
cles, too, on the streets that are inoperable.

Mr. BILBRAY. Junk. And there you come back to—dJohn, your city
sued the car, I mean, the manufacturers of the firearms, because
the ATF was not enforcing the law?

Mr. FEINBLATT. What I was referring to, no, is gun dealers. New
York City, along with many other cities, does have a suit against
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manufacturers. However, what I referred to in my testimony and
the discussion here today was a suit against 27 gun dealers in five
States.

Mr. BiLBRAY. In five States?

Mr. FEINBLATT. In five States.

Mr. BILBRAY. And you have other activities against those who
manufacture?

Mr. FEINBLATT. We do have a pending suit against manufactur-
ers that requires them to conduct basically a code of conduct which
will require them to take notice of dealers who have high traces
and continue to sell illegally.

Mr. BILBRAY. Are they violating the ATF regulations?

Mr. FEINBLATT. The dealers, which is the suit I talked about, are
absolutely violating them.

Mr. BILBRAY. OK, you said you are suing them because ATF is
not doing the work. I am talking about the lawsuits against gun
dealers.

Mr. FEINBLATT. We are suing them, what we are actually suing
the dealers for is violating the law. All we are trying to do is en-
force the law.

Mr. BiLBRAY. OK, you have one group that are the dealers you
are suing because they are violating the law. Are the gun manufac-
turers violating the law?

Mr. FEINBLATT. The gun manufacturers is a completely different
type of suit. It is a suit where we are basically calling upon them
to take notice of illegal sales practices and just adopt a code of con-
duct. But when you talk about the dealers, what we are suing is
27 dealers who flagrantly sold guns to straw purchasers. They are
on tape, caught red-handed. What we are only asking for is to en-
force the law. That is all that we want to do. Most gun dealers play
by the rules. Most gun dealers are absolutely honest. But breaking
the law:

Mr. BILBRAY. Getting back to this issue, though, you have two
sets of lawsuits now and you are willing to defend one based on the
fact that they are violating the law. I went back and said you had
another one——

Mr. FEINBLATT. I agreed.

Mr. BILBRAY. You are suing them because they make guns or be-
cause they are breaking the law?

Mr. FEINBLATT. We are suing them because they are not taking
notice, it is a civil suit and they have a responsibility, it is a neg-
ligence action based on the fact that they continue to supply guns
to dealers who are breaking the law.

Mr. BILBRAY. Do you have that kind of lawsuit to the manufac-
turers of alcoholic beverages?

Mr. FEINBLATT. We actually do, certainly——

Mr. BILBRAY. Beer, wine?

Mr. FEINBLATT [continuing]. Sting operations all the time

Mr. BILBRAY. I meant the manufacturers, the national manufac-
turers of alcohol, as opposed to——

Mr. FEINBLATT. No, we don’t, but there is a big difference, which
is, the manufacturers actually know who are the illegal gun deal-
ers.
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Mr. BIiLBRAY. Oh, so they do, so they are breaking the law, you
are saying?

Mr. FEINBLATT. No. What I am saying is they are on notice. 1
don’t believe the manufacturers of Camel cigarettes knows when
the corner bodega sells illegally to a minor. But there is no
question——

Mr. BILBRAY. So you are saying, I thought you said that the gun
dealers weren’t breaking the law. Now you are saying they are,
they are knowingly breaking the law?
her. FEINBLATT. The gun dealers are without a doubt breaking
the law.

Mr. BILBRAY. No, but I meant the gun manufacturers.

Mr. FEINBLATT. I said that the gun manufacturers are on notice
that they continue to supply to dealers that are breaking the law.
All we are seeking in that manufacturing suit, along with many
othe}zlr cities who have brought similar suits, is that they stop selling
to those.

Mr. BILBRAY. Is it against the law for them to make those sales?

Mr. FEINBLATT. It is a, I think that it creates a nuisance, it cre-
ates a civil nuisance and that is a colorable claim under law.

Mr. BiLBRAY. OK, that’s why you are going civil, as a nuisance.

Mr. FEINBLATT. We are talking about civil cases, absolutely.

Mr. BiLBRAY. I would ask, you are a high ranking individual in
law enforcement, or in the city. Is New York City a sanctuary city
for illegal immigrants?

Mr. FEINBLATT. Absolutely not. And I am not sure what rel-
evance it has to today’s testimony.

Mr. BIiLBRAY. The activity of information sharing, the activity of
focusing on certain deals, city of New York in the past has had
major problems. I don’t know what your status at this time. But
we have had open discussion about not having law enforcement co-
operate with Federal law enforcement, not sharing information
with Federal law enforcement over on one side. I just feel it is real-
ly inconsistent for the city of New York, who has in the past said,
we are not going to participate with the Federal Government on
this issue, because we are worried about privacy, we are worried
about individual rights, we are worried about violation of some, a
segment of our population because it is so important to protect
these individual rights and this privacy, and then on another issue
for the same city to say, it is ridiculous to worry about those, not
sharing information, it is ridiculous to worry about the privacy and
moving it over. I just have to say, John, I really see an inconsist-
ency with the history.

Mr. FEINBLATT. There would be an inconsistency if it were true,
Congressman. However, let me tell you, because in fact I have tes-
tified before Congress on this very issue. It is certainly our policy
to notify people when there have been criminal convictions.

The problem is, actually that the INS has, makes it extremely
difficult to make these reports. In fact, I wish I had a document
from the INS which basically goes through step by step what in-
structions to INS officials, what they are to do when they receive
a call from a local. And let me paraphrase it, since I don’t have it
in front of me. The instructions go something like this: if you get
a phone call from a local law enforcement agency trying to report
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that a person who is undocumented has committed a crime, tell the
caller that you should now write a letter. If they then follow that
up and write a letter, rather than making a phone call as in-
structed, you should then instruct them to have their supervisor
write a letter. If they then write a letter according, if the super-
visor then writes a letter, advising of the conviction or the arrest
of somebody, you should then, and I can’t remember the next steps
of it, provide documentation.

So the problem really is that the INS has historically, and I want
to be truthful, I don’t know whether this has been changed, but
historically has made it extraordinarily difficult for locals to do it.
Because in fact, the INS has not wanted to enforce these laws.

Mr. BIiLBRAY. Well, I appreciate that concern and the history of
a previous administration, at least, and I would be interested to see
what this administration looks at, cooperation with the Federal
Government or specific direction to law enforcement, that unless
somebody has committed other crimes, that individuals who are il-
legally present in the United States would not be apprehended or
engaged by New York law enforcement.

My biggest point is this. The privacy issue needs to be addressed
on both sides. But the consistency of law enforcement to say, one
issue we are going to be engaged in lawsuits and litigation on the
other side, we are basically going to be saying, unless one of our
city laws are broken or State laws are broken, we are not going to
be engaged.

Mr. KucINICH. The gentleman’s time has expired.

Mr. FEINBLATT. Let me just respond.

Mr. KuciINICH. The gentleman’s time has expired.

Mr. FEINBLATT. Gun trace data

Mr. KUCINICH. Sir?

Mr. FEINBLATT [continuing]. Only has crime data in it. So the
only privacy that it is actually protecting is criminals.

Mr. KuciNIicH. The witness is out of order. Actually, the gentle-
man’s time has expired. I appreciate your presence here, but I
would just appreciate your following the decorum of this commit-
tee.

Mr. BURTON. Mr. Chairman.

Mr. KuciNicH. The gentleman’s time has expired. I want to
thank this panel for its presence.

Mr. BURTON. Can I submit something for the record?

Mr. KucINICH. The gentleman certainly can, without objection.

[The information referred to follows:]
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THE C1Ty OF NEW YORK
OFFICE OF THE MAYOR
OFFICE OF THE CRIMINAL JUSTICE COORDINATOR
MUNICIPAL BUILDING » ONE CENTRE STREET » TENTH FLOOR NORTH
NEW YORK. NEW YORK 10007
(212) 788-6310

JOHN FEINBLATT
Criminal Justice Coordinator

May 16, 2007

The Honorable Dennis Kucinich

Chairman. Subcommittee on Domestic Policy.
Committee on Oversight and Government Reform
2445 Raybumn House Office Building
Washington, D.C. 20515

Re: Follow-up to May 10, 2007 Testimony.

Mr. Chairman:

[ would like to thank you and the subcommittee for inviting me to testify for hearing entitled
“Lethal Loopholes: Deficiencies in State and Federal Gun Purchase Laws™ on May 10, 2007.

During my testimony, Representative Bilbray asked some questions on a matter vnrelated to
illegal gun policies. His questions involved New York City’s practices regarding reporting the
immigration status of persons who come to the attention of the New York City’s criminal justice
system. It has come to my attention that during the questioning of the second panel, when [ was no
longer present at the hearing, Representative Bilbray made some statement referencing New York
City Executive Order No. 41 and apparently suggested that this executive order inhibits federal
investigations.

Executive Order No. 41 does in fact relate to New York City policies regarding immigration
status, but — in contrast to Representative Bilbray’s apparent representations — the executive order
clearly provides that City law enforcement personnel shall provide information regarding persons
who are known or suspected of committing “criminal activity.” For your reference and to
supplement the record of the subcommittee, [ am enclosing here a full copy of Executive Order No.
41,

New York City actively assists Federal Immigration and Customs Enforcement (ICE) to
ensure that criminal aliens are identified, derained. and deported. Examples of the City’s practice of
working cooperatively with federal authorities include:

« [CE has its own office on Rikers Island. the City’s jail. for its “Detention and Recovery

QOperation.”
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» Operation Retrack. a joint operation between the City Department of Probation and ICE,
targets persons on probation for violent or drug-related crimes. Since 2006, the City
Department of Probation has turned over 106 undocumented aliens in this operation.

* Operation Predator, a series of joint operations between the City Department of Probation
and ICE, targets sexual predators whose victims were children. The City Department of
Probation has handed over a total of 269 undocumented aliens as a result of Operation
Predator efforts since 2004,

If you have any other questions, please don’t hesitate to contact me.
Sincerely,
e . 4 M d
\‘- id L}
John Feinblatt

c¢c: Hon. Brian Bilbray
Enclosure
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QFFICE OF THE MAYOR
New York, N.Y. tooc0?

EXECUTIVE ORDER No. 41
September 17, 2003

CITY-WIDE PRIVACY POLICY AND AMENDMENT OF EXECUTIVE ORDER
NO. 34 RELATING TO CITY POLICY CONCERNING IMMIGRANT ACCESS TO
CITY SERVICES

WHEREAS, it is the policy of the City of New York to promote the utilization of
its services by all of its residents who are entitled to and in need of them; and

WHEREAS, individuals should know that they may seek and obtain the
assistance of City agencies regardless of personal or private attributes, without negative
consequences to their personal lives; and

WHEREAS, the obtaining of pertinent information, which is essential to the
performance of a wide variety of governmental functions, may in some cases be difficult or
impossible if some expectation of confidentiality is not preserved, and preserving confidentiality
in turn requires that governments regulate the use of such information by their employees; and

WHEREAS, in furtherance of this policy. confidential information in the
possession of City agencies relating to immigration status or other personal or private attributes
should be disclosed only as provided herein;

NOW, THEREFORE, by virtue of the power vested in me as Mayor of the City of
New York, it is hereby ordered:

Section 1. As used herein, “confidential information” means any information
obtained and maintained by a City agency relating to an individual’s sexual orientation, status as
a victim of domestic violence, status as a victim of sexual assault, status as a crime witness,
receipl of public assistance, or immigration status, and shall include all information contained in
any individual’s income tax records.

Section 2. No City officer or employece shall disclose confidential information,
unless
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such disclosure has been authorized in writing by the individual to whom
such information pertains, or if such individual is a minor or is otherwise
not legally competent, by such individual’s parent or legal guardian; or

such disclosure is required by law; or

such disclosure is to another City officer or employee and is necessary to
fulfill the purpose or achieve the mission of any City agency; or

in the case of confidential information other than information relating to
immigration status, such disclosure is necessary to fulfill the purpose or
achieve the mission of any City agency; or

in the case of information relating to immigration status, (i) the individual

to whom such information pertains is suspected by such officer or
employee or such officer’s or employee’s agency of engaging in illegal
activity, other than mere status as an undocumented alien or (ii) the
dissemination of such information is necessary to apprehend a person
suspected of engaging in illegal activily, other than mere status as an
undocumented alien or (iii) such disclosure is necessary in furtherance of
an investigation of potential terrorist activity.

Agencies shall promulgate such rules as may be appropriate to detail circumstances in which
confidential information may or may not be disclosed pursuant to this executive order. Any City
officer or employee with a question relating to the disclosure of confidential information under
this section shall consult with the general counsel of such officer’s or employee’s agency.

Section 3. Section 2 of Executive Order No. 34, dated May 13, 2003, is amended
by adding a new subdivision d to read as follow:

d.

“Ilegal activity” means unlawful activity but shall not includé mere status

as an undocumented alien.

Section 4. Sections 3 and 4 of such Executive Order are amended to read as

follows:

Section 3. Information respecting aliens.

a.

A City officer or emaployee, other than law enforcement officers, shall not
inquire about a person’s immigration status unless:

(1)  Such person’s immigration status is necessary for the
determination of program, service or benefit eligibility or the
provision of City services; or

(2)  Such officer or employee is required by law to inquire about such
person’s immigration status.
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Section 4. Law Enforcement Officers.

a. Law enforcement officers shall not inquire about a person’s immigration
status unless investigating illegal activity other than mere status as an
undocumented alien.

b Police officers and peace officers, including members of the Police
Department and the Department of Correction, shall continue to cooperate
with federal authorities in investigating and apprehending aliens suspected
of criminal activity.

c. It shall be the policy of the Police Department not to inquire about the
immigration status of crime victims, witnesses, or others who call or
approach the police seeking assistance.

Section 5. This Order shall take effect immediately.

%f et d /e »!Z.m&x 2
MICHAEL R. BLO0M9E'RG
MAYOR
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Mr. KuciNicH. All Members will have 5 days to submit testi-
mony. I want to thank each of the witnesses for being here. Your
presence is very much appreciated and I am grateful for the testi-
mony which you have brought to this committee.

This is the opening of a much longer discussion and your pres-
ence has helped to ensure that we were able to make a positive be-
ginning. So I am going to dismiss the first panel and ask for the
second panel to be ready.

We are now going to move to our second panel of witnesses on
this Domestic Policy Subcommittee hearing entitled, “Lethal Loop-
holes: Deficiencies in State and Federal Gun Purchase Laws.” I
would now ask the witnesses to, first I will introduce them.

We have Rachel Brand. Rachel Brand was confirmed as Assist-
ant Attorney General for the Office of Legal Policy of the U.S. De-
partment of Justice on July 28, 2005. In her position, she manages
the development of a variety of civil and criminal policy initiatives,
the creation of departmental regulations and the Department’s role
in the confirmation of the President’s judicial nominees. Her office
also oversees legal policy for the ATF and the FBI.

Before her current appointment, Ms. Brand worked in the Office
of Legal Policy principally on terrorism issues; served as an associ-
ate counsel to the President and clerked for Supreme Court Justice
Anthony Kennedy.

In addition to Ms. Brand, the Department of Justice has made
Steve Rubenstein, the ATF’s Chief Counsel, available to sit at the
witness table and respond to any questions Members may have re-
garding the ATF’s role in enforcing firearms law, including the
Brady Act. Stephen Rubenstein was appointed Chief Counsel of
ATF on September 29, 2003. He serves as the principal legal advi-
sor to the ATF’s director and oversees legal services related to,
among other laws, Federal firearms and explosives laws.

His office provides technical assistance to congressional commit-
tees in legislative drafting sessions; makes recommendations to the
Department of Justice concerning litigation and furnishes legal ad-
vice and assistance to other Federal, State and local agencies in-
cluding the U.S. attorneys and Justice Department officials in the
prosecution of ATF cases. Prior to becoming Chief Counsel, Mr.
Rubenstein held the position of Associate Chief Counsel for 5 years.

It is the policy of this subcommittee and also of our full commit-
tee, the Committee on Oversight and Government Reform, to swear
in all witnesses before they testify. I would ask that the witnesses
rise, raise your right hands.

[Witnesses sworn.]

Mr. KuciNicH. Thank you. Let the record reflect that the wit-
nesses answered in the affirmative.

As in panel one, I ask our witnesses to give an oral summary of
their testimony. Keep the summary under 5 minutes in duration.
I want you to keep in mind that your complete written statement
will be included in the hearing record. Ms. Brand, you may begin
your testimony.



125

STATEMENT OF RACHEL L. BRAND, ASSISTANT ATTORNEY
GENERAL FOR LEGAL POLICY, DEPARTMENT OF JUSTICE,
ACCOMPANIED BY STEPHEN R. RUBENSTEIN, CHIEF COUN-
SEL, BUREAU OF ALCOHOL, TOBACCO, FIREARMS AND EX-
PLOSIVES

Ms. BrRaND. Thank you, Chairman Kucinich, Congressman Bur-
ton. I appreciate the opportunity today to talk about the National
Institute Criminal Background Check System [NICS]. The Brady
Act required the Attorney General to establish a system that gun
dealers can contact to determine whether a prospective gun pur-
chaser is prohibited under Federal or State law from buying a gun.
The NICS is that system.

The NICS has had a significant impact in preventing prohibited
persons from buying guns from gun dealers. Since 1998, as you
mentioned earlier, chairman, over 75 million background checks
have been processed by the NICS. Those checks have denied about
1.1 million gun transfers to persons prohibited from possessing fire-
arms.

The NICS has also gone a long way toward fulfilling the Brady
Act’s requirement that background checks be completed promptly,
so that lawful purchasers can buy a firearm without unreasonable
delay. Currently, 92 percent of NICS checks are completed during
the initial phone call, usually within a minute. Ninety-five percent
of all checks are completed within 2 hours.

The NICS is a computerized system that queries several national
data bases simultaneously, including what we call the III, which is
a data base of criminal history records, the NCIC, which includes
among other things records of protection orders and wanted per-
sons, and the NICS index itself, which includes other records that
are relevant specifically to gun background checks.

The effectiveness of the NICS in preventing gun transfers to pro-
hibited persons depends directly upon the availability of records to
the system. Although the Brady Act requires Federal agencies to
provide the NICS upon the Attorney General’s request with infor-
mation about those who are prohibited from buying firearms.
States are not required to provide any information to the NICS. So
to the extent that they do so, they do so voluntarily.

To improve the availability of State records of the NICS, NCIC
and III, the Brady Act established the NCHIP Federal funding pro-
gram, which since 1995, has awarded over $500 million to the
States. With the help of NCHIP, the States have come a long way
in increasing the automation and accessibility of records to the
Federal data bases.

In addition to providing funding to the States, the FBI and ATF
have worked tirelessly since the inception of the NICS to encourage
States to provide more records to the system. This outreach has in-
cluded education of State officials about the NICS and about the
contours and parameters of the Federal firearms prohibitors and
given technical support to State agencies that hold the records.

Specifically relevant to the Virginia Tech tragedy, both the ATF
and FBI have done outreach and provided education to States and
encouragement to provide more mental health records to the NICS
system. One of the most recent examples of that is a letter sent
yesterday by ATF to all the States, explaining the Federal mental
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health prohibitor and offering to help the States determine whether
their records meet the Federal standard. If we have not already
provided you with a copy of that letter, we will do so after the hear-
ing.

ATF also plans to amend its Form 4473, which is the form that
the person fills out when they go to a gun dealer to buy a gun, to
provide more information to the prospective buyers about the pa-
rameters of the mental health disqualifier.

Despite the Department’s efforts and the tremendous progress
that has been made in improving the completeness of records avail-
able to the NICS, there are still significant shortcomings in the
system. They include, for example, the fact that about half of III
arrest records are missing final dispositions, and the fact that
fewer than half of the States provide any mental health records to
the NICS, even though States that do provide records, only a hand-
ful of those provide any significant number of mental health
records to the NICS.

We are continuing our efforts to encourage the States to provide
more information to the NICS and several States are actively en-
gaged in changing their law or in taking other efforts to provide
more information to the NICS.

So I appreciate the opportunity to testify today. I would like to
note that Federal firearms prosecutions are one of the Depart-
ment’s top priorities. We take that very seriously through Project
Safe Neighborhood. I would note that since fiscal year 2001, when
Project Safe Neighborhood was stood up, we have charged over
71,000 defendants with gun charges. The number of gun prosecu-
tions starting in the 6-years from fiscal year 2001 to fiscal year
2006 is more than twice the number of Federal gun prosecutions
that was brought in the previous 6 year period. So I want the com-
mit}:ee to know that we take enforcement of the gun laws very seri-
ously.

Thank you very much, and I would be happy to answer your
questions.

[The prepared statement of Ms. Brand follows:]
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Good afternoon, Chairman Kucinich, Ranking Member Issa, and members of the
Subcommittee. Thank you for the opportunity to speak to you today about the National Instant
Criminal Background Check System (NICS), established by the Attorney General under the
Brady Handgun Violence Prevention Act of 1993, Pub. L. 103-159, known as the Brady Act.

The Federal Gun Control Act (GCA) of 1968, and subsequent amendments, created
categories of persons who are prohibited from receiving or possessing firearms, including any
person who: (1) has been convicted of, or is under indictment for, a felony; (2) is a fugitive from
justice; (3) is an unlawful user or addicted to any controlled substance; (4) has been adjudicated
as a mental defective or committed to a mental institution; (5) is an illegal or unlawful alien or,
with certain exceptions, a non-immigrant alien; (6) has been dishonorably discharged from the
Armed Forces; (7) has renounced his United States citizenship; (8) is subject to a domestic
violence protection order; and (9) has been convicted of a misdemeanor crime of domestic
violence. See 18 U.S.C. 922(g). [n addition, some States have laws that impose additional
restrictions on gun ownership.

The Brady Act, enacted in 1993, required the Attorney General to establish no later than
November 1998 a system for federally licensed gun dealers to contact to obtain information, “to
be supplied immediately,” on whether a non-licensed gun buyer (i.¢., a person who isnot a
federally licensed dealer) is prohibited from receiving a firearm under Federal or State law.
Brady Act background checks replaced an honor system under the GCA in which gun dealers
generally had to accept at face value buyers’ representations that they were not prohibited from
receiving a firearm.

The NICS has had a significant impact in preventing prohibited persons from buying
firearms from federally licensed gun dealers, while at the same time facilitating immediate
completion of the vast majority of background checks so that lawful purchasers can buy a
firearm without unreasonable delay. After more than eight years of operations, over 75 million
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background checks have been processed through the NICS. Those checks have denied
approximately 1.1 million gun transfers to persons prohibited by law from possessing firearms.
The NICS has also gone a long way toward fulfilling the Brady Act’s requirement that the
background checks be completed promptly, with 92% of checks being completed during the
initial call by the dealer, and 95% of the checks being completed within 2 hours.

What is the NICS?

At the Attorney General’s direction, the Federal Bureau of Investigation (FBI) developed
the NICS through a cooperative effort with the Bureau of Alcohol, Tobacco, Firearms and
Explosives (ATF) and State and local law enforcement agencies. The system is operated by the
NICS Section of the FBI's Criminal Justice Information Services (CJIS) Division located in
Clarksburg, West Virginia.

The NICS is a computerized system that queries several national databases
simultaneously in order to process a name-based background check. The databases checked
include (1) the Interstate Identification Index (III or “Triple I}, a database of criminal history
records, (2} the National Crime Information Center (NCIC), which includes files of protection
orders and wanted persons relevant to gun background checks, and (3) the NICS Index, which
includes records collected by the FBI relevant to gun background checks that are not in the I1I or
NCIC. The NICS is designed to respond to a dealer within 30 seconds in the vast majority of
cases with information on whether a prospective buyer is prohibited from receiving a firearm
under Federal or State law.

FBI personnel process NICS checks generated by most States, but the system is designed
so that States can elect to serve as a point of contact (POC) for NICS checks in their States, Asa
POC, a State designates a State or local law enforcement agency to process NICS checks for the
gun dealers in that State. Currently, 13 States serve as POCs for all firearm transactions within
those States, so they are referred to as full POCs. An additional 8 States serve as partial POCs
for background checks for either handgun sales or handgun permits within those States,

How a NICS Check Works

The NICS is available to its users 364 days a year, from 8:00 am to 1:00 am EST. Gun
dealers submitting checks directly to the FBI NICS Section can do so either by calling a toll-free
number and submitting the required information about the buyer to a contract call center that
sends the request to the FBI for the database check or by sending a request directly to the NICS
electronically via a secure internet portal, referred to as “NICS e-check.” Dealers in POC States
use the method prescribed by the POC agency.

A NICS check begins after a prospective purchaser provides a government-issued photo
identification to the gun dealer and fills out an ATF firearms transaction form, known as the ATF
form 4473. The gun dealer then contacts the appropriate agency, either the FBI (through its
contract call center or through NICS e-check) or the State POC, and provides the purchaser’s
descriptive information from the ATF form 4473. This information is used to search the
databases queried by the NICS for possible matching records. This descriptive information
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includes name, date of birth, sex, race, State of residence, and citizenship, as well as other
information voluntarily provided by the purchaser, such as social security number.

After the purchaser’s information is entered into the NICS, a search is conducted for
matching records in I1I, the relevant files in NCIC, and the NICS Index. If the database search
does not yield a record that potentially matches the descriptive information provided by the
dealer, then the call center responds immediately advising the FFL that the firearm transaction
may “proceed,” signifying that no information was discovered to indicate that the purchaser is
prohibited trom purchasing or possessing a firearm. In addition to the “proceed” response, the
NICS generates a unique number associated with the check, referred to as a NICS transaction
number, or NTN, which the gun dealer is required to record on the ATF form 4473. These
“immediate proceed” transactions take 30 seconds or less.

1f the search hits on a record that potentially matches the purchaser, the call center
provides the dealer with the NTN and immediately transfers the dealer and transaction to a NICS
legal instrurnents examiner, or “NICS examiner,” at CJIS. NICS examiners are FBI personnel
who, unlike the call center personnel, are authorized to access and trained to analyze criminal
history and other sensitive information. Once the transaction is transferred, the NICS examiner
reviews the records returned by the NICS search to determine if any match the prospective
firearm purchaser, if the matching records are complete, and whether a matching record indicates
that the purchaser is prohibited from the purchase or possession of a firearm. If a record matches
the purchaser and does not demonstrate a disqualification from purchasing or possessing
firearms, then the NICS examiner will instruct the dealer that the transaction may “proceed.” If
the matching record does indicate a disqualification from purchasing or possessing firearms, the
dealer is instructed to “deny” the transaction. If the record is incomplete or inconclusive, then
the NICS examiner advises the dealer that the transaction has been “delayed”™ for further review.
Delayed transactions are automatically placed in a “delay queue” by the NICS and are then
assigned to a NICS examiner to attempt to obtain complete information in order to make a final
determination regarding the prospective purchaser's eligibility to purchase or possess a firearm.
In no case is the gun dealer provided information about the underlying reason for a “denied” or
“delayed” response.

The NICS has an appeal process that provides delayed or denied purchasers the reasons
for the delay or denial and the opportunity to seek the correction of the underlying records
through an appeal that can filed with the NICS Section or the State POC.

The Record of NICS Operations

Of the more than 75 million checks processed by the NICS since November 1998, over
38 million were processed by the FBI and over 36 million were processed by POC States.
Through the end of 2006, the NICS Section made more than 540,000 denials, and State POCs
made more than 500,000 deanials. More than half of the denials were based on a felony
conviction, with the next biggest category of denials relating to domestic violence (including
convictions for a misdemeanor crime of domestic violence and domestic violence restraining
orders). A breakdown of the reasons for denials by the FBI through the end of 2006 is provided
in the attached chart, and a similar breakdown for State POC denials through the end of 2005 can
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be found in the publication “Background Checks for Firearm Transfers, 2005,” available on the
Bureau of Justice Statistics (BJS) website.

Since 2002, an average of 92 percent of the checks processed through the NICS Section
provided the gun dealer with a final status of proceed or deny during the initial call. The
following is a breakdown of the remaining 8 percent of the FBI-processed transactions that are
delayed beyond the initial call for further review or research:

* An additional 3 % are completed within two hours, so that 95 % of all checks are
completed within two hours.

¢ The remaining 5 % require a call or fax to a State agency for additional information to
make the determination. These inquiries are usually only handled by the court or State
agency on business days (Monday through Friday).

s Approximately 2 % of this remaining 5 % of checks reach final determination within 3
business days, for a total of 97 percent of checks completed within 3 business days.

» Ofthe remaining 3 % of checks that are still open by the end of 3 business days,
approximately 1.23 % reach final determination (based on information returned by State
courts or agencies) within 20 days, and approximately 1.77 % never reach a final
determination because no response from the court or agency contacted by the NICS is
ever provided (mostly as a result of the unavailability of older records).

In 2006, the NICS processed over 10 million background checks, which was the highest
number of transactions ever processed in a single year. On December 22, 2006, the NICS
experienced a record day, processing 75,132 background checks through the NICS. While there
have been a small number of unscheduled system outages, the NICS experienced an average
system availability rate of 99.58% in 2006.

NICS Firearm Retrieval Referrals

Under the Brady Act, if the NICS is unable to provide a gun dealer with a final
determination of “proceed” or “deny” for a background check within three business days, the
dealer is allowed to transfer the firearm, although some dealers have a policy not to transfer the
firearm without a “proceed” from the NICS. The NICS Section continues to actively seek
information for up to 20 days to try to reach a final determination on an “open” transaction. In
cases where the NICS receives prohibiting information about a delayed transaction more than 3
business days after the check was submitted, the FBI contacts the dealer to change the status
from “delayed” to “denied.” If the dealer has already transferred the firearm, the FBI refers the
case to ATF so that ATF can investigate and retrieve the firearm or otherwise ensure that the
firearm is not in the hands of the prohibited person. These are priority cases for ATF field agents
who are required to initiate action on retrieval cases within 7 days of referral to the field office.

Authority to Obtain Relevant Records for the Databases Checked by the NICS

The effectiveness of the NICS in preventing gun transfers to prohibited persons depends
directly on the availability to the system of automated information about which individuals are
prohibited from receiving a firearm. The Brady Act requires Federal agencies to submit to the
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NICS upon the request of the Attorney General information on persons prohibited from receipt
of a firearm under Federal or State law. The Brady Act does not require States to submit
information on prohibited persons to the NICS. Thus, the States are under no obligation or
requirement under the Brady Act or any other Federal law to submit information on disqualified
persons to the NICS. To the extent that States submit information on prohibited persons to the
NICS, they do so voluntarily. Similarly, States’ submission to the FBI of criminal history and
other information relied upon by NICS and generally used by law enforcement officials in the III
and NCIC is not mandated by Federal law. States submit such information voluntarily in order
to gain the mutual benefit of having ready access to criminal history and other information
relevant to law enforcement activities on an individual arising in other States. Thus, all of the
relevant State information available for NICS checks is provided voluntarily by the States to the
FBI and entered into one of the three information systems checked by the NICS — the 111, the
NCIC, or the NICS Index.

The 111

The 111 is the FBI’s national systern designed to provide access to automated criminal
history record information to authorized government agencies. Under the III, the FBI maintains
an index of persons arrested for felonies or misdemeanors under either State or Federal law. The
vast majority of the records in the III are provided by the States. The index includes
identification data such as name, birth date, race, and sex. Search queries using names and other
identifiers are made by law enforcement agencies throughout the country. The automated name
search process takes about two seconds and, if a hit occurs, data are automatically retrieved from
the appropriate repositories, including State repositories, and forwarded to the requesting agency.
A broad range of criminal justice uses are made of the 11, including assisting law enforcement
investigators in arrest and charging decisions and assisting criminal justice agencies in making
case processing decisions, such as pretrial release, career criminal charging, sentencing inmate
classification, and community supervision. The information is also used by Federal agencies in
support of immigration enforcement and border control. The HI is used in NICS checks because
it provides automated access to criminal history information that is relevant to a determination on
whether a person is prohibited by law from receiving a firearm.

The NCIC

The NCIC is the FBI's broad information system that supports law enforcement, criminal
justice, and homeland security agencies in the United States. It provides access to the Il and
includes other files of interest to law enforcement, such as those relating to wanted persons, civil
protection orders, registered sex offenders, known or suspected terrorists, and missing persons.
The great majority of this information comes from the States. Two of the files in the NCIC that
are checked by the NICS include the Wanted Persons File, which contains information on over
1.3 million individuals subject to an outstanding arrest warrant, and the Protection Order File,
which contains information about nearly one million individuals subject to protection or
restraining orders.
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The NICS Index

When the NICS was first established, the FBI created a new database for the collection of
information not already included in the 111 or NCIC on persons who are prohibited under Federal
law from possessing firearms. The NICS Index currently contains over 4.3 million such records.
Of these, 3.6 million have been submitted by the United States Bureau of Immigration and
Customs Enforcement (ICE) on removable aliens who fall within the category of illegal aliens
prohibited from receiving guns. The other categories of records contained within the NICS
Index include individuals who have received a dishonorable discharge from the armed forces,
individuals who have renounced their United States citizenship, individuals who have been
adjudicated by a court, commission, board, or other lawful authority as a danger to themselves of
others or incapable of managing their own affairs or who have been involuntarily committed to a
mental institution, and individuals who have been convicted of a misdemeanor crime of domestic
violence. The NICS Index also includes a Denied Persons File that contains any records that do
not meet the criteria for entry into NCIC or I, but that nevertheless demonstrate an individual is
federally prohibited under any of the categories under the Gun Control Act. Examples of records
in the Denied Persons File include protection orders or active arrest warrants that are not eligible
for entry in NCIC, persons who are under court order not to possess a firearm as a condition of
deferred adjudication, a felony conviction posted to the State record that is not reflected in the
111, and prohibiting mental health records that cannot be placed in the NICS Index’s Mental
Defective File because State law or policy prevents the submitting State from identifying the
information as a mental health record.

NICS Index records are not available for general law enforcement purposes. The NICS
regulations provide that the NICS Index may only be used for gun and explosives-related
background checks and enforcement efforts relating to firearms laws. See 28 CFR 25.6()).

DHS Records On Aliens

When the information supplied by the prospective purchaser indicates a citizenship other
than United States, the NICS automatically initiates a query to the ICE Law Enforcement
Support Center (LESC), which searches for matching records in DHS databases and responds
electronically to the NICS indicating the purchaser’s immigration status.

State Databases

In addition to the databases searched by the NICS, State databases may also be checked
by POC States for disqualifying information. These State databases include the State's own
criminal history records, which generally have more complete information on arrest dispositions,
including information on whether the charges were dismissed or the person was convicted of the
arrest charge or some different charge. POC States may also check State records that have not
been provided to the FBI on individuals who have a disqualifying mental health record or are
under a domestic violence restraining order.
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The National Criminal Historv Improvement Program (NCHIP)

As noted above, State provision of information to the NICS and related databases is
voluntary. The amount and quality of data provided varies among States. The Brady Act
established the NCHIP Federal funding program, administered by BJS, to improve the
automation and accessibility of State criminal records. NCHIP awards totaled just over $506
million between 1995 and 2006, and the States have spent approximately $30 million in
matching funds since a matching requirement was imposed in 2000. In general, NCHIP allows
States to: (1) develop and enhance automated adult and juvenile criminal history record systems,
including arrest and disposition reporting; (2) implement and upgrade their automated fingerprint
identification (AFIS) systems, which must be compatible with the FBI's integrated automated
fingerprint identification system (IAFIS); (3) establish programs and systems to facilitate full
participation in the III and the NICS, including the submission of records on individuals
prohibited from possessing firearms under Federal or State law; (4) support court-based criminal
Justice systems that report dispositions to the State repositories and the FBI and are compatible
with other criminal justice systems; (5) to support the development of accurate and complete
State sex offender identification and registration systems that interface with the FBI’s National
Sex Offender Registry; and (6) to identify, classify, collect, and maintain records of arrest
warrants (wanted persons) and of protection orders to protect victims of stalking and domestic
violence,

NCHIP has been successful in increasing the accessibility of records. Among the
estimated 71 million criminal records in the United States, about 9 out of 10 are now automated,
and 3 out of 4 of these are accessible for a firearms check. Over the last decade, increases in the
number of records available for a background check has increased at twice the rate of increase in
the number of records held by repositories. All but two States are now III participants, which
entails compliance with rigorous FBI standards. Over the last 10 years, the number of States
participating in III has roughly doubled to 48, with only Vermont and Maine still working to
make the technological changes needed to become 1l participants. Finally, two NCIC files
created since the beginning of NCHIP, the Protection Order File and the National Sex Offender
Registry, now have nearly one million records and over 474,000 records, respectively, available
for background checks. Information on the number of records that have been submitted by each
State into the NCIC Protection Order and Wanted Persons files is reflected in an attached chart.

In addition to providing funding to States through NCHIP, the FBI, in coordination with
ATF, has been working to encourage the States to submit information on prohibited persons to
the NICS. This outreach has included education on the Federal firearm prohibitions, as well as
technical support to facilitate the electronic submission of information.

The Continuing Need for Record Improvements

Despite the tremendous progress NCHIP and the Department’s other efforts have made
in creating a national system for automated access to criminal history records and other
information used by law enforcement, significant shortcomings remain in the completeness of’
the records in the system and the availability of relevant records for NICS checks. They include:
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¢ Most significantly, the fact that approximately one half of III arrest records are
missing dispositions. The lack of complete information about arrest dispositions
is the major reason for NICS checks being delayed, as well as the main reason
more than half of delayed checks remain in that status for more than 3 business
days.

o The limited submission by the States of disqualifying mental health records to the
NICS Index. As explained in more detail below, only a handful of States
currently provide such records in any significant number.

s Less than full State participation in and complete submission of records to the
NCIC Protection Order File. This file contains records of individuals who are the
subject of certain protective orders, such as in domestic violence and stalking
cases, and therefore legally prohibited from receiving a firearm. BIS and the
NICS Section have worked with the National Center for State Courts and other
State court associations in outreach to courts personnel on protection orders and
their proper entry into the NCIC file. However, while the majority of States now
are submitting records to the Protection Order File, some States have yet to
submit any protection order information. In addition, many States that are
submitting information do not have the systems in place to submit all protection
orders that would prohibit a subject from receiving or possessing a firearm.
Resource limitations for State and local agencies are the primary factor cited to
the FBI for less than complete reporting.

«  Less than complete submission of records to the NCIC Wanted Person File.
Although all States submit records to the Wanted Persons File, according to BJS,
there is great variation among the States in arrest warrant submissions to NCIC,
and many States are not submitting all arrest warrants that would prohibit the
subject from receiving or possessing a firearm. Resource limitations is one of the
factors cited for less than complete reporting.

¢ The lack of flagging of misdemeanor convictions of domestic violence,
preventing the NICS from readily identifying these disqualifying records. The
records of most misdemeanor assault convictions do not identify whether the
victim had a domestic relationship with the offender that makes the offense one
that prohibits the offender from receiving or possessing a firearm.

The challenge of achieving greater record completeness in our national criminal history
record systems was noted in a report recently submitted to Congress in June 2006 entitled The
Attorney General’s Report on Criminal History Background Checks. The report was called for
in the Intelligence Reform and Terrorism Prevention Act of 2004 and made recommendations
concerning the authority and programs for access to the HI for non-criminal-justice purposes.
The FBI’s national criminal history record system has a myriad of uses in addition to the NICS,
including uses for a wide variety of criminal justice, homeland security, and non-criminal justice
purposes.
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The report includes recommendations on record improvement. Two of the report’s
recommendations are particularly relevant to this discussion. First, the report recommends that
“there should be a renewed federal effort to improve the accuracy, completeness, and integration
of the national criminal history records system.” The report noted that over the last several
years, NCHIP has been funded at smaller and smaller fractions of the amount requested in the
President’s budget each year. NCHIP Budget requests for FY 2003-2006 averaged
approximately $60 million dollars, and the NCHIP request in FY 2007 was approximately $40.
In contrast, the direct appropriations for NCHIP were $40 million in FY 2003, $30 million in FY
2004, $25 million in FY 2005, $10 million in FY 2006, and $10 million in FY 2007. At the
same time that funding has declined, the purposes for which the money is to be used have
increased, such as participation by the States in the national sex offender registry and the creation
of Protection Order File. The report indicates that, in order to guide budget requests and funding
decisions, it is important to “develop a realistic assessment of the cost to achieve these record
improvement goals.”

Second, the report recommends that “federal funds should be targeted at reaching
national standards established by the Attorney General relating to prompt disposition reporting
and record completeness,” so that there is uniformity in record improvements nationwide. The
report states that financial support to the States should be restricted to applications that will meet
national standards established by the Attorney General concerning the content of records systems
and the mechanisms by which such records can be merged and shared with the law enforcement
and criminal justice community. The report notes that accomplishing prompt disposition
reporting will require developing electronic connections between record repositories and all local
law enforcement agencies, including investigative agencies, prosecutors’ offices, and courts.
Creating these electronic connections should altow for much prompter and automated updating
of the dispositions, perhaps allowing for updating at the repository on the same day the
disposition is entered by the responsible agency. Such uniform national improvements in record
completeness would improve the service provided by the FBI’s national criminal records systems
for all of its uses, including NICS checks.

Prohibiting Mental Health Records
The Mental Health Prohibitor

The Gun Control Act makes it unlawful for any person who has been “adjudicated as a
mental defective” or who has been “committed to a mental institution” to receive or possess
firearms. ATF regulations published in 1997 (27 C.F.R. § 478.11) define those terms as follows:

Adjudicated as a mental defective.
(a) A determination by a court, board, commission, or other lawful authority that a
person, as a result of marked subnormal intelligence, or mental iliness,
incompetency, condition, or disease:

(1) Is a danger to himself or to others; or

(2) Lacks the mental capacity to contract or manage his own

affairs.

(b) The term shall include—
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{1) A finding of insanity by a court in a criminal case; and

{2) Those persons found incompetent to stand trial or found not guilty by
reason of lack of mental responsibility pursuant to articles 50a and 72b of the
Uniform Code of Military Justice, 10 U.S.C. 850a, 876b.

Committed to a mental institution. A formal commitment of a person to a
mental institution by a court, board, commission, or other lawful authority. The
term includes a commitment to a mental institution involuntarily. The term
includes commitment for mental defectiveness or mental illness. It also includes
commitments for other reasons, such as for drug use. The term does not include a
person in a mental institution for observation or a voluntary admission to a mental
institution.

Thus, a person is disqualified under Federal law on the basis of mental illness only when
a court or other lawful authority makes a finding of dangerousness to self or others or of
incompetence or issues a formal order involuntarily committing a person to a mental institution.
The prohibition does not cover persons who voluntarily seek or receive treatment for mental
illness. Only records of findings or orders by courts or other lawful authorities identified in the
ATF definition are used for purposes of identifying a person in this category.

There are two files in the NICS Index into which Federal agencies and the States can
enter information about individuals who have a disqualifying mental health history - the Mental
Defective File and the Denied Person File. The Mental Defective File contains only the names
and other biographical information, such as date of birth or social security numbers, of the
individuals with a disqualifying mental health history. The Denied Persons File contains the
names and biographical information of individuals who are prohibited from receiving a firearm,
but whose record is not entered into another system or file checked by the NICS. The FBI
allows States to enter names about disqualifying mental health histories in the Denied Persons
file. This allows a State to share this information for purposes of NICS checks without
necessarily identifying the person whose name is entered as having a mental health history.
Neither file contains information about medical records or the details of the mental health
history. If a prospective firearm purchaser is found to match a name in the file, the proposed gun
transfer is denied. If the individual wishes to challenge the denial, the agency that provided the
name then becomes involved in the appeal and the review of the underlying facts.

Outreach Seeking State Mental Health Records

The FBI and ATF have made continuing efforts to encourage States to provide more
mental health records to NICS. Exaraples of outreach efforts seeking relevant mental health
include a letter sent by the NICS in June 2001 to the heads of all State central records
repositories urging the States to make submissions to the NICS Index, including mental health
records. Letters specifically urging the submission of relevant mental health records also were
sent on May 14, 2004, to all State attorneys general, all State governors, and to all State
departments of mental health. A similar letter was sent on March 7, 2007, to the attorneys
general of all States and territories that are not yet making significant, or any, submissions of
records to the Mental Defective File. Additional outreach by the NICS Section includes, for
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example, presentations on the topic of disqualifying mental health records to annual NICS User
Conferences that have in attendance representatives from most States, State clerk of court and
court manager conferences, the National Association of State Mental Health Program Directors,
judicial conferences, and sheriff association meetings. The three NICS Operation Reporis
published by the FBI since the NICS began have also included information on this topic.

In addition to these efforts by the FBI to encourage State submission of mental health
records to the NICS, BJS has included in all NCHIP program announcements as an allowable
cost funding for providing disqualifying mental health information for gun background checks.
Every NCHIP program announcement since 2002 has identified the submission of such
information to the NICS Index as a “program priority.”

ATF is also now planning to send letters to all State attorneys general, offering to provide
additional guidance on the Federal mental health prohibitor and to work with the States in
reviewing State laws making relevant mental health records available for NICS checks. In
addition, ATF is planning to amend its form 4473 to provide additional information to
purchasers about the definitions of “adjudicated mentally defective” and “committed to a mental
institution.”

Mental Health Records Currently Available for NICS Checks

The FBI has obtained 138,766 disqualifying mental health records from the Veterans
Administration and one such record from the Department of Defense, all of which are entered
into the Mental Defective file. The following is a list of States that submit mental health
information directly to the Mental Defective File. The totals represent the number of records
submitted as of April 30, 2007.

Alabama 24 Missouri 401
Arkansas 51 North Carolina 330
Arizona 1 New Hampshire 1
California 27 New York 1
Colorado 9,269 Ohio 2
Florida 1,530 South Carolina 1
lowa 47 Tennessee 5
Kentucky i Utah 12
Kansas 1,506 Virginia 81,233
Maryland 3 Washington 63
Michigan 73,382 Wyoming 3

States may, at their discretion, submit names of persons disqualified on mental health
grounds into the Denied Persons File instead of the Mental Defective File. When a State submits
a name to the Denied Persons File, it does not indicate why the person is disqualified. Therefore,
the NICS Section is unaware of how many of the records submitted to the Denied Persons File
relate to mental health. A State may choose to submit information this way if, for example, it
has privacy-related concerns about informing the Federal system which records relate to mental
health. The States of Georgia and Washington have advised the NICS that they submit mental
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health information to the Denied Persons File, although they did not specify the number of
mental health records entered. The total entries in the Denied Persons File by those States are:

Georgia 2,713
Washington 37,453

Certain POC States, including California, Oregon, Illinois, Nebraska, and Connecticut,
check their own state mental health records when processing their gun eligibility background
checks even though they have not submitted that information to the NICS Index. This ensures
that a person disqualified on mental health grounds by a State agency in Illinois, for example,
will not be allowed to purchase a gun from a dealer in Illinois. It does not, however, prevent
such a person from purchasing a gun in another State because a check performed in that State
will not have access to Hlinois’ records. Virginia began submitting its mental health information
to the NICS Index in November 2003, and the hits on those records demonstrate the difference
this can make. As of November 2006, the Virginia disqualifying mental health records had
resulted in 438 denials, of which 60 of the attempts to purchase were in Virginia and 378 of the
attempts were in other States.

Some States that do not currently submit mental health information to the NICS Index
have State statutes that require a court order to allow the sharing of mental health information.
In some States, a change in law would be required to atlow the sharing of such information with
the NICS. Other States simply do not have the funding to support the gathering and submission
of mental health information. BJS is currently developing and expects to send out soon a survey
to identify States whose barriers to sharing this information are simply resource limitations,
rather than issues of law or policy.

Some States already are working with the NICS to make the necessary changes in State
law to authorize the submission to mental health records to the NICS Index. For example, in
February 2007, based on a recent State law change, the State of Florida began the process of
collecting and submitting information on current involuntary commitments to the Mental
Defective File. FBI representatives testified before the Connecticut legislature on the submission
of mental health records to the NICS and provided State officials with information on the
definition of the Federal mental health prohibitor. On November 17, 2006, the NICS Section
signed a memorandum of understanding with the Connecticut Department of Public Safety
authorizing the submission of mental health information to the NICS Index. The NICS and the
California Department of Justice have been working through the technical requirements that will
enable California to soon submit to the NICS Index information on the existence of disqualifying
mental health records held by California on over 300,000 individuals. In addition, the FBI's
NICS Index Liaison Office has worked with officials in the States of Arkansas, New York, and
Texas, where State legislative proposals recently were introduced to allow the submission of
information about disqualifying mental records to the NICS Index. In Arkansas, the legislation
was passed on March 23, 2007, and will become effective on July 1, 2007.

12
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Conclusion

Thank you for the opportunity to speak to you today about the NICS. [am happy to
answer your questions.
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NCIC PROTECTION ORDER FILE
RECORD COUNT EFFECTIVE 5/3/2007

ALABAMA 4,002 ALASKA 869
ARIZONA 18,032 ARKANSAS 6,043
CALIFORNIA 204,207 COLORADO 28,617
CONNECTICUT 18,060 DELAWARE 867
WASHINGTON D.C. 5 FLORIDA 149,986
GEORGIA 7,766 HAWAII 0
IDAHO 1,007 ILLINOIS 29,501
INDIANA 46,017 IOWA 11,658
KANSAS 4,581 KENTUCKY 22,997
LOUISANA 6,389 MAINE 4,957
MARYLAND 7,498 MASSACHUSETTS 25,123
MICHIGAN 19,546 MINNESOTA 5,650
MISSISSIPPI 0 MISSOURI 12,789
MONTANA 3,222 NEBRASKA 366
NEVADA 0 NEW HAMPSHIRE 2,284
NEW JERSEY 0 NEW MEXICO 2,091
NEW YORK 99,252 NORTH CAROLINA 11,554
NORTH DAKOTA 46 OHIO 32,701
OKLAHOMA 4,876 OREGON 11,435
PENNSYLVANIA 21,188 RHODE ISLAND 8,024
SOUTH CAROLINA 2,736 SOUTH DAKOTA 2,273
TENNESSEE 11,124 TEXAS 14,244
UTAH 0 VERMONT 2,345
VIRGINIA 12,856 WASHINGTON 81,147
WEST VIRGINIA 5 WISCONSIN 15,068
WYOMING 369 PUERTO RICO 0
GUAM 0 US VIRGIN ISLANDS 0

TOTAL 975,373
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NCIC Wanted Person Records

As of March 1, 2007

State/Territory Number of Active Wanted Person Records
Alaska 139
Alabama 8,988
Arkansas 12,874
Arizona 16,331
California 248,123
Connecticut 2,862
Colorado 32,508
District of Columbia 2,804
Delaware 3,306
Florida 99,839
Georgia 257,130
Guam 0
Hawaii 673
JTowa 5,683
Idaho 3,026
lilinois 29,547
Indiana 19,338
Kansas 6,962
Kentucky 7,810
Louisiana 8,592
Massachusetts 12,590
Maryland 18,144
Maine 1,413
Michigan 39,745
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Wisconsin 9,024
West Virginia 857
Wyoming 538
TOTAL 1,343,619
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Mr. KuciNIcH. I thank the gentlelady.

Mr. Rubenstein.

Mr. RUBENSTEIN. I am happy to be here and would be happy to
answer any questions.

Mr. KUCINICH. You are going to be here just to answer any ques-
tions?

Mr. RUBENSTEIN. Yes.

Mr. KucinicH. OK. Thank you very much.

Ms. Brand, in your written testimony, you have outlined the
amount of data submitted into NICS. But what is particularly im-
portant to establish here is how much data NICS would contain if
the data base were complete and consequently, how much data is
still missing. It is kind of a continuation of the discussion from the
last panel. That is what I had asked your staff to prepare for this
hearing. I am disappointed that it hasn’t been produced yet. Do you
have it now?

Ms. BRAND. Are you asking how many records exist, for example,
in mental health that we do not have? Is that what you are asking?

Mr. KuciINICH. I am asking, how much data is missing from your
data base?

Ms. BRAND. It is really impossible for us to know that, to take
the mental health disqualifier, for example, as was discussed in the
first panel, under Federal law, a person is prohibited from possess-
ing or purchasing a gun if they have been adjudicated by a court
or other government agency as a danger to themselves or others as
a result of mental illness, or if they have been involuntarily com-
mitted.

We at the Federal level have no way of knowing how many such
persons are out there. In some States, it would be difficult for the
State even to know right now, because most of those adjudications,
or many of those adjudications, will be made by State courts in all
the different counties around the State, with no centralized

Mr. KUucINICH. So what is the completeness of your data base,
then, at NICS?

Ms. BrRaND. We know that very few States provide significant
numbers of mental health records to the NICS, and so we know
that it is substantially incomplete. We just don’t know the number,
the total number that might be out there.

Mr. KuciNicH. I will get more specific. Let’s say including all the
Federal prohibited persons categories, what is the percentage of
data that has been entered into the NICS data base in a form that
can be used in the Brady background check?

Ms. BRAND. The best data that we have concerns criminal dis-
positions. My written testimony does provide a little bit more detail
on that. We think about three out of four criminal records are
available to the NICS, so about 75 percent available to the NICS
in some form. The main problem with criminal history records is
that although the arrest record may go into the III at the begin-
ning, less than half of those records have a final disposition in the
system. So if someone who had been arrested goes to buy a gun,
then NICS may see in the system that there was an arrest, but
have no idea whether the person was actually convicted. Simply
being arrested doesn’t prohibit one from buying a firearm. Having
been convicted of certain crimes does. So then the NICS system
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would have to go and contact the State to find out what the final
disposition was.

Mr. KuciNIiCH. How deficient is that, then, with respect to State
reporting? Let’s talk about criminal history.

Ms. BRAND. We think three out of four criminal records are in
the system in some form, but only about 44 percent of those have
final dispositions.

Mr. KuciNicH. What about mental health?

Ms. BrRaND. We don’t know what the total universe of mental
health records is, so we are unable to know.

Mr. KuciNIicH. What do you have in terms of the data base? Do
you have anything?

Ms. BRAND. We know the total number of records that we have.
We know how many States provide any records, which is 22 States
provide any records. But many of those States have only provided
maybe one or two records ever to the system.

Mr. KUCINICH. So you are saying that data base, as far as with
respect to mental health reporting, wouldn’t be

Ms. BRAND. Is very incomplete.

Mr. KucinicH. Right. What about domestic violence records?

Ms. BRAND. Well, domestic, if you are talking about misdemeanor
crimes of domestic violence, we believe that many of those are in
the system. The difficulty there, though, is that they would be pro-
vided to the III as an assault charge, maybe. But the State
wouldn’t flag it, necessarily, as a crime of domestic violence. So
when a person goes to buy a gun, the NICS would have to take a
look at the record and try to then contact the State and go behind
it and figure out whether it was a crime of domestic violence or
not.

Mr. KucinicH. Excluding domestic violence convictions, what
percentage of conviction data that are relevant to the prohibited
persons have been submitted by the Federal Government and the
States to the NICS data base?

Ms. BRAND. The best information I have is that we have three
out of four criminal records. I believe that includes both Federal
and State. Yes.

Mr. KUCINICH. In your written testimony, you state that fully
one half of disposition data, that is data regarding whether an indi-
vidual charged with a crime was ultimately convicted, is not cur-
rently in that NICS data base. So taking the deficiency of disposi-
tion data into account, I would like to see if you want to revisit
your estimate.

Ms. BrRAND. I am not sure I want to do the math on the fly, Mr.
Chairman. But we could see if we could provide better information
about the statistics to you after the hearing.

Mr. KUCINICH. Actually, we want to have that kind of a dialog
with you.

Ms. BRAND. It is 44 percent of 75 percent, I guess, whatever that
is. Because we have 75 percent of all criminal records, 44 percent
of those have complete dispositions, that is my understanding.

Mr. KUcCINICH. So that would be about 33 percent or something
like that. OK. So given your conclusion that the NICS data base
is deficient and substantially incomplete, and the testimony you
have heard from witnesses on the first panel that the pending leg-
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islation, the NICS Improvement Act, would improve the quantity
and quality of data in NICS, does the Department of Justice have
a position on the NICS Improvement Act and H.R. 297 that pro-
vidésS ?both what you could carrot and stick to States to report to
NICS?

Ms. BRAND. We support the bill’s general aims of encouraging,
providing a financial incentive to States to provide more informa-
tion. We actually already do something similar through the NCHIP
program that I mentioned in my testimony and that was discussed
in more detail in my written testimony. We most likely will have
some technical comments on the bill and with respect to what the
right dollar amount is, we haven’t taken a position on that. But we
certainly support its general aims.

I thank you, Ms. Brand.

Mr. Bilbray.

Mr. BiLBRAY. Mr. Chairman, I just wanted to clarify for the
record, because there was a statement made here, a testimony, the
city of New York was talking about the fact that they were sort of
outraged that the criminal activity, information was not being
shared with the city of New York. When the witness was asked
about the sanctuary status for illegals in New York, he clearly said
that there wasn’t any.

I would just like the record to show that on September 22, 2003,
Executive Order 41 was signed by the mayor which said that any
information pertaining to illegal immigration or that status is con-
fidential and shall not be shared with Federal immigration or Fed-
eral officials. So I just want to make it clear that the testimony,
I am sure the individual meant well and did not realize that he
mis-spoke. But the city of New York is and has been for a long time
a sanctuary city. And I just think that when we talk about ex-
changing information about lawbreaking, not telling people who
are criminals and who are not, that we should be consistent on
this. So I yield back, Mr. Chairman, to the gentleman.

Mr. BURTON. I just have a couple of questions, Mr. Chairman.

First of all, I want to say to Ms. Brand, the record that you spoke
of just a minute ago is very, very good. And you are to be congratu-
lated. The Justice Department is to be congratulated on the record
that has been compiled in dealing with these criminals and these
people that break the law.

Ms. BraND. Thank you.

Mr. BURTON. I will preface my questions with that.

I think the only question I would really like to know the answer
to is, you said that you generally agree with the goals of the NICS
legislation to get additional information for the Federal Govern-
ment to deal with these people. Do you have any idea of the cost
to the States to garner the information on mental health records
and also from the courts, the convictions of people that have been
convicted of felonies or other crimes?

Ms. BrRAND. I have never seen a specific dollar amount about how
much it would cost the States to get their systems in a state that
would allow them to provide all the mental health information. I
will see if anyone at the Department has that information. I do
know that the Bureau of Justice Statistics, which is part of the De-
partment of Justice, is in the process of doing a survey to the
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States to determine which of them don’t provide mental health
records because of resource limitations and which of them don’t
provide mental health records of other reasons. Because there are
a number of States that have State statutes and regulations that
prevent them from providing that information to the Federal Gov-
ernment.

Mr. BURTON. Well, let me just say that the goals may be laud-
able, but the mandates to the States or the local, the cities
throughout the country without funding from the Federal Govern-
ment, unfunded mandates are something that the State and local
governments do not want. So if we are going to go down that path
where you need additional information on mental health records or
convictions, then we ought to find out the cost and we ought to
make sure that the States don’t bear that burden.

In Indiana right now, our property taxes are so high already that
people pay are ready to march on the State house. So we want to
make sure we don’t add any more liabilities on the States from the
ngeral Government with a mandate that is not going to be fund-
ed.

Ms. BrAND. I agree, we would not support an unfunded mandate.
My understanding is that the NICS Improvement Act doesn’t man-
date States to provide the information, but it provides money to do
it. The NCHIP program which exists now provides grants every
year to many States around the country to just help, for example,
if they don’t have an automated system at all to collect the records,
it would help them fund the creation of something like that, or it
would help them create the electronic systems to provide informa-
tion electronically to the NICS. It assists them without requiring
them to provide the information to the Federal Government.

Mr. BURTON. Thank you very much, Mr. Chairman. I don’t have
any other questions.

Mr. KuciNIcH. I thank the gentleman.

Ms. Brand, a July 2004 Department of Justice report found that
most federally licensed firearm dealers are inspected infrequently
or not at all. According to the former ATF Director, the agency’s
goal is to inspect each FFL at least once every 3 years to ensure
that they are complying with Federal firearms laws.

However, due in part to resource shortfalls, the ATF is currently
unable to achieve that goal. ATF workload data show that the ATF
conducted 4,581 federally licensed firearm dealer compliance in-
spections in fiscal year 2002, or about 4.5 percent of the approxi-
mately 104,000 federally licensed firearm dealers nationwide. At
that rate, it would take the ATF more than 22 years to inspect all
federally licensed firearm dealers. That is right from the Depart-
ment of Justice report.

Why is this the case and is it still the case, and how can the ATF
improve on its inspection performance?

Ms. BrRAND. If you don’t mind, I would like to refer that question
to Mr. Rubenstein, who is Chief Counsel of ATF.

Mr. KuciNICH. Mr. Rubenstein.

Mr. RUBENSTEIN. Mr. Chairman, thank you for the question.

ATF tries to target its resources to inspect those licensees who
come to our attention. The vast majority of licensees follow the
rules and regulations and it is not necessary that we inspect them
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very often. We try to target our investigations to licensees who do
come to our attention, either through local law enforcement or
through our own undercover efforts, to ensure that they are in fact
complying with the rules and regulations.

So while we may not be able to inspect all the licensees as often
as we might like, we try very hard to inspect those licensees who
do need to be inspected to ensure that they are complying with
laws and regulations.

Mr. KuciNicH. How do you know who needs to be inspected and
who doesn’t, if you have so few personnel?

Mr. RUBENSTEIN. We get that through targeting our inspections,
each field division has a plan in which it determines whether or
not, who it is going to inspect, by talking with local law enforce-
ment, undercover operations it may be using, random inspections
that it conducts. Over the years, we look at trace data, obviously,
and determine whether or not that might be a reason why we
might look at a licensee.

So we try very hard to target the resources we do have for those
licensees. Our primary goal is to ensure that they are in fact com-
plying with the law. When we go out to inspect a licensee, our goal
is to ensure that they know what the regulations require and that
they are in fact following those regulations.

Mr. KuciNicH. Here is what I am wondering. I am trying to
square what you had to say with the former panel, representative
from New York City, who said that they were able to identify 27
licensed gun dealers, and that they had to sue them to come into
compliance. Did New York City do a better job than the ATF in the
case of their sphere of operation?

Mr. RUBENSTEIN. I am not going to comment on whether New
York City did a better job or not.

Mr. KuciNIiCcH. Were they luckier with enforcement?

Mr. RUBENSTEIN. Again, I am not going to comment. We did look,
they did send us some information about the 27 investigations. In
reviewing that with the U.S. Attorneys, it was determined that
there was not enough evidence to bring criminal actions at the Fed-
eral level.

But be that as it may, I think ATF sets its priorities as to who
it should inspect, and I think uses its resources to its fullest capa-
bility to ensure that licensees are in fact complying with the Fed-
eral firearms laws. I think as the first panel represented and as I
think we all know, the vast majority of licensees are in fact comply-
ing with the law.

Mr. KUCINICH. One of the things that you said, you said you
didn’t have enough, there wasn’t enough evidence. It was my un-
derstanding that New York City actually had these gun dealers on
tape. Were you aware of that?

Mr. RUBENSTEIN. I was aware that there were some tapes, yes,
sir. I did not review the tapes.

Mr. KUCINICH. In terms of evidence, just for my information,
what standard of evidence does a tape provide? Is it a low stand-
ard? Is it a high threshold of evidence?

Mr. RUBENSTEIN. I am not in a position to testify about what was
or was not on the tape, or whether or not it met a standard. All
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I can tell you was that the U.S. Attorneys who reviewed the tape
determined that it did not meet the standard for prosecution.

Mr. KuciNiCH. I would just say that, with all due respect, Mr.
Rubenstein, it was obviously enough evidence that the gun dealers
voluntarily entered into a consent agreement that dramatically
changed the way in which they operated. I am just pointing that
out to you as someone who is the counsel for the Department.

Mr. RUBENSTEIN. I understand, and again, I can’t comment on
that.

Mr. KuciNICcH. This isn’t a point of view, this is a point of law.

Mr. RUBENSTEIN. I am just saying, as far as whether or not it
met a Federal standard for prosecution, is perhaps different than
entering into a consent agreement with a private party.

Mr. KuciNiCH. Does the DOJ support repeal of the Tiahrt
Amendment?

Ms. BrRaND. The answer is no. The President’s budget request
contained language that was similar to the Tiahrt Amendments.

Mr. KuciNicH. Why not?

Ms. BRAND. I am going to defer to Steve on that one.

Mr. RUBENSTEIN. We don’t believe the Tiahrt Amendment im-
pedes law enforcement. Over the last several weeks, and perhaps
months, there have been numerous articles and questions about
the Tiahrt Amendment and what trace data can be released and
what can’t be released. What I want to say is that, firearms trace
data is critically important, that is developed by ATF to assist
State and local law enforcement in investigating and solving vio-
lent crimes. ATF traces approximately 280,000 firearms every year
for approximately 17,000 law enforcement agencies around the
country.

We consider that to be law enforcement-sensitive information.
Because it is often the first investigative lead in the case. If I can
briefly explain what occurs, a police department will find a gun at
a crime scene, they will ask ATF to trace it. We will trace that fire-
arm for that local police department.

That may be the last ATF hears about that trace. We will give
that information to that local police department and assist them in
any way possible to help investigate that crime. They at some
point, if they are asked by another law enforcement agency outside
the jurisdiction, are free to disclose that information to any other
law enforcement agency. In fact, there are multi-jurisdictional task
forces in which trace data is disclosed.

The concern for ATF, the historical concern, predating the Tiahrt
Amendment, has been the release of trace information to other
than a law enforcement agency who recovered a firearm. Because
the concern would be, if it is released to third parties, it could help
criminals evade detection, it could interfere with undercover oper-
ations, it could interfere with ongoing State investigations that
were being pursued. But ATF’s primary goal, one of its primary
goals under the Gun Control Act, is to assist State and local law
enforcement in their fight against crime. I think the Tiahrt Amend-
ment, we don’t believe, does anything to stop ATF or to impede
ATF in assisting the States in that fight.

Mr. KuciNicH. I thank the gentleman.

Mr. Issa, do you have questions?
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Mr. IssA. Just following up on that, can we all agree that the two
biggest challenges we face today is in fact making sure that all per-
sons, whether mentally defective, criminal in their background, il-
legally in this country, need to be on a 50 State basis, plus the ter-
ritories, excluded from being able to purchase guns. Is that a fair,
broad statement?

Ms. BrRAND. Federal law already prohibits the categories of peo-
ple you just mentioned.

Mr. IssA. Right, except in fact, Virginia Tech shows us that we
have not yet successfully implemented those existing laws.

Ms. BRAND. There are significant gaps, there are a significant
number of records that are not in the NICS system, that is true.

Mr. IssA. The reason for my question, we are an oversight and
reform committee. It is actually very good that we are, because our
job is to say, in many ways, are the existing laws sufficient and is
it an absence of implementation, is it a defect in the law, or is it
in fact, if you will, bureaucracies that are in the way. It appears
as though we do have a State cooperation and information sharing
problem, State and local, that has to be worked on. Some of it will
have to be, consistent with the Constitution, it will have to respect
the States, but encourage the States.

The second and obvious one is, and I think Mr. Bilbray brought
this up earlier, we have a challenge in that we have 12 million
illegals in this country. They represent, in California, nearly half
of all the people who are incarcerated in our prisons and they rep-
resent a huge part of the gun crime. So we have a Federal issue
that would appear to be not fully taken care of.

And then last one, and I think, Mr. Rubenstein, you were hitting
on it, we do have a mandate to track weapons from womb to tomb
and in fact to provide law enforcement the ability to get the infor-
mation necessary in criminal prosecutions. If I heard you right, ba-
sically you are saying you are reasonably satisfied that you are
going that direction. I want to make sure I give you a chance to
say whether or not you believe that is as big a problem as the State
and local cooperation and the Federal implementation of persons
who should not be able to purchase, which clearly, this committee,
we didn’t even meet and we knew we had a problem there.

Mr. RUBENSTEIN. If I understand your question correctly, I think
that is correct.

Mr. Issa. OK, but your satisfaction level is relatively high as to
release of information State and local law enforcement?

Mr. RUBENSTEIN. Yes, sir.

Mr. IssA. So if, and hopefully we will get unanimity here, if we
were to focus most narrowly to get the most effectiveness from this
committee’s energies and time, both in oversight and potential leg-
islation we might introduce, although it probably wouldn’t come
back to this committee, it would be referred to another committee,
we should work on things which would allow or encourage or bring
about 50 State cooperation and compliance with the individuals,
the groups that I mentioned that are prohibited from gaining fire-
arms?

Ms. BrRAND. If I understand what you are saying, yes. It has been
a goal of the Department since NICS was stood up in 1998 to con-
stantly increase the number of records the State put into the sys-
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tem. Now, we can’t constitutionally force them to do that, but we,
it is not as though we just woke up after Virginia Tech and started
encouraging them to do it. We have been encouraging them to do
it for years.

Mr. Issa. Right. And if you were here, on an earlier panel, I
made the point that this President has clearly made it a priority
for the U.S. Attorneys, this Attorney General and his predecessor
have, for gun crime enforcement, even where it wasn’t necessarily
popular, has made the point that U.S. Attorneys have to do a sub-
stantial amount of that.

But circling back again, as you all know, the power of Congress
in interstate commerce and other areas has been used, the highway
implementation, we were able to get States to all go to 55 when
we wanted them to go to 55, we were able to get them to go to 21
for the age of drinking when we wanted to. We have ways of en-
couraging States to do certain things and to comply. We certainly
have tremendous amounts of dollars that come from the Federal
Government to provide law enforcement tools. And we can reason-
ably expect that if they don’t want that money, they can choose not
to cooperate. If they do want that money, we can hook, perfectly
constitutionally, that they shall comply with certain aspects of en-
forcement.

The question is, is that the best use for this committee and if it
is, what recommendations could you make to us for tools to do it
or, more importantly, where we should first put our priority within
that major group of non-compliance with making sure that certain
groups or individuals do not get weapons?

Ms. BRAND. We already have the NCHIP funding program, which
the President funds in his budget request every year. Congress ac-
tually has funded the NCHIP program at lower levels than the
President’s budget request for the last several years running, and
for the last 2 fiscal years that program has been funded at only $10
million when the budget request has been around $50 million.

So $10 million is really not that much money to parse out among
all the 50 States to help improve their systems. So we certainly
support improving systems that way.

Now, the NCHIP programs that it has funded has priority areas
to encourage the States and their grant applications to focus on
those areas. One of those areas is improving mental health records
provision to the system. So that is something, that and the crimi-
nal records dispositions are two of the areas that the NCHIP pro-
gram focuses on.

Mr. IssA. Thank you, Chairman.

Mr. KucINICH. Thank you. The time has expired.

Mr. Burton.

Mr. BURTON. I have no questions. Thank you.

Mr. KuciINICH. I want to thank this panel for appearing.

This committee will submit questions in writing and we would
appreciate your response so that we can complete our work for this
particular hearing. I want to thank you for your presence here, and
we appreciate it.

We are going to recess for two votes and I think we will probably
be back here in about 25 minutes to a half hour, at which time we
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would ask the third panel to join us. This committee stands in re-
cess.

[Recess.]

Mr. KuciNICH. Good afternoon. Welcome to the witnesses. The
committee will come to order again.

This is the third panel of the Domestic Policy Subcommittee’s
hearing entitled, “Lethal Loopholes: Deficiencies in State and Fed-
eral Gun Purchase Laws.”

We heard from panels who represent the legal community
against violence, the Brady Campaign Against Handgun Violence,
Criminal Justice Coordinator for New York City, and Assistant At-
torney General of Legal Policy, U.S. Department of Justice, and the
Chief Counsel of the Bureau of Alcohol, Tobacco, Firearms and Ex-
plosives.

This third panel consists of witnesses from Johns Hopkins Uni-
versity, University of Pennsylvania and from the National Alliance
on Mental Illness. Susan Sorenson, Professor Sorenson is a profes-
sor of social policy and criminology at the University of Pennsyl-
vania and part of the graduate group in public health. Since 1986,
she has taught a graduate course at UCLA at Penn on family and
sexual violence. Professor Sorenson has published widely in the ep-
idemiology and prevention of violence, including homicide, suicide,
sexual assault, child abuse, battering and firearms. She was a
member of the National Academy of Sciences Panel on Research
and Violence Against Women, a consultant to Unicef's May 2000
report on domestic violence against women and girls, and a mem-
ber of the advisory panel for the 2001 U.S. Surgeon General’s re-
port on youth violence.

We will also hear from Professor Daniel Webster, who is an asso-
ciate professor of health policy and management at the Johns Hop-
kins Bloomberg School of Public Health, where he serves as co-di-
rector of the Center for Gun Policy and Research and associate di-
rector of research for the Center for the Prevention of Youth Vio-
lence. Professor Webster has published numerous articles on fire-
arm policy, youth gun acquisition and carrying, firearm injury pre-
vention, intimate partner violence and adolescent violence preven-
tion. He is currently leading studies that evaluate policies to re-
duce illegal gun sales, he is leading a community gun violence pre-
vention initiative and an intervention designed to encourage pro-
tective measures for victims of domestic violence.

Finally, Mr. Ronald Honberg. Mr. Honberg is the national direc-
tor for policy and legal affairs at the National Alliance on Mental
Illness [NAMI]. During his 18 years with NAMI he has worked on
issues affecting people with mental illnesses involved with criminal
justice systems, including jail diversion, correctional treatment and
community re-entry, and has drafted amicus curiae briefs on prece-
dent-setting mental health legislation. Before coming to NAMI, Mr.
Honberg worked as a vocational rehabilitation counselor for the
State of Maryland, and in a variety of direct service positions in
the mental illness and developmental disabilities field.

It is the policy of the Committee on Oversight and Government
Reform to swear in our witnesses before they testify. I would ask
that the witnesses please stand, raise your right hands.

[Witnesses sworn.]
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Mr. KuciNicH. Thank you. Let the record show that the wit-
nesses answered in the affirmative.

As with panel two, I will ask you to give an oral summary of
your testimony and to keep this summary under 5 minutes in dura-
tion. Bear in mind, your complete written statement will be in-
cluded in the hearing record. We will begin with Professor
Sorensen.

STATEMENTS OF SUSAN B. SORENSON, PROFESSOR OF SO-
CIAL POLICY AND CRIMINOLOGY, UNIVERSITY OF PENNSYL-
VANIA; DANIEL W. WEBSTER, ASSOCIATE PROFESSOR AND
CO-DIRECTOR OF THE CENTER FOR GUN POLICY AND RE-
SEARCH, JOHNS HOPKINS BLOOMBERG SCHOOL OF PUBLIC
HEALTH; AND RONALD S. HONBERG, PROFESSOR OF SOCIAL
POLICY AND CRIMINOLOGY, DIRECTOR OF POLICY AND
LEGAL AFFAIRS, NATIONAL ALLIANCE ON MENTAL ILLNESS

STATEMENT OF SUSAN B. SORENSON

Ms. SORENSON. Thank you for the invitation to be here today,
and I begin with good news. The number of homicides committed
by an intimate partner has dropped during the past 30 years. Also,
the proportion of intimate partner homicides that were committed
with a gun has dropped in the past 30 years.

However, one bit of information remains disturbingly constant.
That is that women are more than twice as likely to be shot by a
male intimate as they are to be shot, stabbed, strangled, bludg-
eoned or killed in any other way by a stranger.

When it comes to firearms, much of the discussion tends to focus
on fatalities. But a firearm does not have to be fired to have an
impact. It can be used to intimidate and to coerce an intimate part-
ner to do what the abuser wants. An estimated 4 million U.S.
women have been threatened with a gun by an intimate partner,
and nearly 800,000 have had an intimate partner use a gun
against them.

It would be as if every woman in Washington, DC, Boston, San
Francisco, Chicago, Los Angeles, Miami, Hartford, Columbus, Indi-
anapolis, Salt Lake City, Albany, Rochester, Syracuse, Buffalo, Mil-
waukee, Richmond and Des Moines had at least once in her life an
intimate partner use or threaten to use a gun against her.

Congress has passed two pieces of legislation that are relevant
here. I will reiterate what we heard earlier today. The 1994 Violent
Crime Control and Enforcement Act expanded the list of persons
who are prohibited from possessing a firearm to include those
against whom a domestic violence restraining order has been
issued. Then in 1996, the Lautenberg Amendment, by which per-
sons convicted of a domestic violence misdemeanor are prohibited
from purchasing or possessing a firearm.

Now, responsibility, as we have heard for how the laws were im-
plemented, was left to the individual States. Some States already
had laws in place and data bases against which purchase applica-
tions could be checked. Others have yet, more than a decade later,
to develop such capacity. This is important because each year,
about a million people in the United States obtain a restraining
order against an intimate partner. Persons who come under a do-
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mestic violence restraining order likely are the single largest class
of new prohibited purchasers each year.

Reports by the Bureau of Justice Statistics indicate that about
one out of every seven firearm transfer applications were denied
due to domestic violence. Many more, however, are not denied, be-
cause the information about the domestic violence is not available,
it is not made available or it is not easily accessed. The purchase
prohibitions are more easily addressed than possession prohibi-
tions. Although persons under a domestic violence restraining order
are required to relinquish their firearms, very few do.

I offer several recommendations in my written testimony, and I
will just focus on a couple here. First is that States should imple-
ment, maintain and monitor the quality of an electronic data base
for all domestic violence restraining orders and misdemeanors, and
the data should be submitted, so they can be part of NICS. Work
at the States is essential so that the intent of the Federal law is
met. Therefore, some sort of incentive might be useful to speed
quality compliance.

We heard earlier from some of the other speakers who are con-
cerned about requiring States to do the work of the Federal Gov-
ernment. I was thinking about that a bit over one of the breaks.
It is not that, I would like to ask the question, compared to what.
Because if the States don’t do this, they are going to be picking up
the costs for the incarceration and the prosecutions when the guns
remain in the hands of those who should not be having the guns.

So it is not a zero sum game, because the costs are still going
to be borne by the States and local municipalities. But the issue
is how those get spent. Personally, I would rather see them spent
in prevention.

Second, a Federal agency should monitor the amount and quality
of the data that is submitted to NICS, and should issue periodic
reports on these findings. There are concerns specific to these
records. I can expand on that. And they merit very close monitor-
ing, until there is more complete compliance.

There will be perhaps some that won’t comply. We know death
certificates, for example, that are submitted to the National Center
for Health Statistics, my understanding is that is a voluntary proc-
ess that the States participate in. So the Feds have figured out how
to make this work and how to get voluntary compliance. There is
one State, I believe, that still has not complied and doesn’t submit
their death certificate records.

But Federal agencies do know how to monitor the data they get
to have a good sense of whether these are underestimates and to
make sure of the quality of the records that they do receive.

Next we need models and guidelines for firearm relinquishment
and removal. It would be great if we could have allocations to an
appropriate Federal agency so we could convene key stakeholders
from around the country to develop guidelines to ensure compliance
with Federal law.

Last, consideration should be given to whether firearm prohibi-
tions should be extended to related circumstances. I think specifi-
cally of former dating partners, as was pointed out already, as not
covered under Federal law, and also to stalking. Stalking is a situ-
ation in which you have someone who becomes obsessed with an-
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other, and even though there may not be any relationship, they
perceive a relationship or they want a relationship. When attempts
to make contact are not met or are rebuffed, the person can develop
motivation for wanting to harm the other. And it would be impor-
tant to make sure that we don’t allow them to have the means.

So in summary, there is useful, relevant legislation already in
place. Some expansion of dating partners and stalking merits con-
sideration. But mostly, however, you have passed laws that need
to be implemented and enforced. And by making a few other
changes, you can help bring your intent into reality.

Thank you.

[The prepared statement of Ms. Sorenson follows:]
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Homicide

The sheer number of homicides committed by an intimate partner as well as the proportion
of intimate parinet homicides that were committed with a firearm has dropped over the past
thirty years.! However, women remain more than twice as likely to be fatally shot by a
male intimate than to be shot, stabbed, strangled, beaten, or killed any other way by a
stranger.z‘3

An abuser's access to a gun is a consistent and substantial predictor of intimate partner
homicide. In an 1 1-city study of nearly 600 women who were assaulted by a male intimate,
the largest single predictor of homicide was whether the abuser used a gun in the assault.?

Women are at highest risk of being killed by an intimate partner when they attempt to end
the relationship.” In other words, a woman who is being abused by her partner increases
her risk of being killed when she does exactly what society tells her to do, to leave him.

Threats with a firecarm
A gun does not have to be fired to have an impacet. [t can be used to intimidate and coerce
an intimate partner to do what the abuser wants.

Using findings from a recent national survey,” an estimated 4.0 million U.S. women have
been threatened with a gun by an intimate partner and nearly 800,000 have had an intimate
partner use a gun against them. In other words, it would be as if every woman in
Washington, D.C., Boston, San Francisco, Chicago, Los Angeles, Miami, Hartford,
Columbus, {ndianapolis, Salt Lake City, Albany, Rochester, Syracuse, Buffalo, Milwaukee,
Richmond, and Des Moines had, at least once in her life, an intimate partner use or threaten
to use a gun against her.

Firearms and firearm use appear to be more common in the homes of battered women.
Handguns, specifically, are more than three times as common in homes where battering
recently had occurred than in homes of the general public.”® In two thirds of homes with an
male abuser and a firearm, the man used the gun against the woman. Most often (71.5%)
he threatened to kill or shoot her; 5.1% of the women were actually shot at. The firearm
was not the only weapon used: If the intimate partner used a firearm against her, he was
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more likely than the intimate partners who did not use guns to use multiple other weapons
(8.1 vs. 4.6 other weapons, respectively).

Women sometimes tumn to restraining orders in an attempt to increase their safety,
particularly when they are trying to end a relationship. Restraining orders, in which a judge
or commissioner orders the person to be restrained to have either no or only peaceful
contact with the protected person, are available in all 50 U.S. states. The orders are known
by different names (e.g., restraining orders, protection from abuse orders) and the criteria
for obtaining and the time period for which they are issued varies.

Federal policy

Recognizing the deadly combination of abuse, firearms, and ending a relationship.,
Congress passed the 1994 Violent Crime Control and Enforcement Act. The list of persons
who are prohibited from purchasing and possessing firearms was expanded to include
persons against whom a domestic violence restraining order has been issued.” This law was
enacted along with the 1994 Violence Against Women Act, which created federal crimes of
domestic violence and the honoring of restraining orders across the nation (i.e., Full Faith
and Credit).

Then, in 1996, Congress passed what is commonly known as the Lautenberg Amendment,
by which persons convicted of a domestic violence misdemeanor are prohibited from
purchasing and possessing a firearm. Those convicted of a felonious assault upon an
intimate partner (or any other person) already were subject to these restrictions as part of
the 1968 Gun Control Act. A primary reason for expanding the prohibitions to include
domestic violence misdemeanors was the perceived difficulty in obtaining a felony
conviction when the victim was an intimate partner.

Responsibility for how the laws were implemented was left to the individual states.
Legislation typically was required. Some states already had or soon thereafter enacted such
prohibition provisions and developed a data base against which firearm purchase
applications could be checked. Others have yet to pass relevant laws and develop a fully
functioning data base. Up to eight years after the enactment of the relevant federal
legislation, only 12 states had laws that prohibited domestic violence misdemeanants and
only 24 had laws that prohibited persons under a domestic violence restraining order from
possessing firearms.”

Implementation and enforcement
Each year about a million people in the U.S. obtain a restraining order against an intimate

partner because of physical assault, sexual assault or stalking.® Persons who come under a

= Several conditions must be met for the firearms prohibitions to be valid under federal law:
a) the petitioner is an intimate partner of the defendant; b) the order restrains the defendant
from harassing, stalking, or threatening the petitioner; ¢) the order includes a finding that
the defendant is a credible threat to the physical safety of the petitioner; and d) the order
was issued after a hearing of which the restrained person was notified and had an
opportunity in which to participate.
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domestic violence restraining order likely are the largest single class of new prohibited
purchasers each year.

Between 1999 and 2005, just under 2% of the apglications for a firearm transfer (about one
million of 57 million applications) were denied.'"” Prohibitions related to domestic violence
were the second most common reason for denial. (A felony was the most common reason.)
Roughly 150,000 applications to purchase a firearm during this time were denied because
of a domestic violence restraining order or misdemeanor. In 2004 and 2005, about one of
every seven firearm transfer applications were denied due to domestic violence. Many
more are not denied purchase because the information about the domestic violence is not
available, not made available, or not easily accessed.

Although it is against the law to attempt to purchase a firearm while prohibited from doing
so, few denials are investigated and prosecuted.'’ This holds true for all NICS denials, not
just denials due to domestic violence.

Purchase prohibitions are more easily addressed than possession prohibitions. Although
persons under a domestic violence restraining order are required to relinquish their firearms,
few do. Preliminary findings from our on-going California-based research indicate that
slightly fewer than 2% of the handguns each year are purchased by individuals who later
are subject to a restraining order; these guns should be relinquished. This estimate is based
on handguns only and the data are from one of only three states that limit the number of
firearm purchases, therefore, in other locales, a higher proportion of recently purchased
firearms are likely to come under relinquishment requirements. New state-level legislation
may be needed to facilitate relinquishment and removal. As of 2004, only 18 states had law
enforcement gun removal laws and 16 had court-ordered removal laws related to domestic
violence.?

A recent task force created by former California Attorney General Bill Lockyer' identified
multiple weaknesses in the implementation of laws designed to keep firearms out of the
hands of those who have committed domestic violence. The following are but two of the
problems that make compliance with state and federal law difficult:

+ Based on the size of their population, many counties were generating fewer than
expected restraining orders for criminal domestic violence defendants and many
were not noting firearm prohibitions on the restraining order.

¢ Few criminal justice agencies had a coordinated policy of proactively enforcing the
firearm prohibitions that accompany domestic violence restraining orders,

The task force identified multiple promising practices ranging from monitoring the data,
developing new administrative forms, and training those responsible for implementing and
enforcing these laws. Thoughtful implementation of these practices can be expected to
improve compliance with the law and increase the safety of victims of intimate partner
violence.
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Recommendations

To ensure the integrity of federal laws designed to keep firearms out of the hands of persons
subject to a domestic violence restraining order or who have been convicted of a domestic
violence misdemeanor, I offer the following recommendations;

1. States should implement, maintain and monitor the quality of an electronic data base for
all domestic violence restraining orders and misdemeanors, and the data base must be
submitted so that it can be part of NICS.
¢ Domestic violence restraining orders and misdemeanors should be entered
immediately (within one business day) into an electronic data base, and
responsibility for this action must be designated.
» Domestic violence misdemeanors should be flagged or otherwise indicated as such
so that they are entered into the data base of prohibited persons.
Work of the states is essential to meet the intent of federal law, therefore, some sort of
incentive may be useful to speed quality compliance.

2. A federal agency should monitor the amount and quality of the data submitted to NICS
and should issue periodic reports on these findings. Current efforts by the National
Criminal History Improvement Project of the Bureau of Justice Statistics can be expanded
to more fully address concerns specific to domestic violence records.* 1

3. Persons who are denied purchase may pose a particular risk to their intimate partners.
When this occurs, NICS should notify local law enforcement so that prevention is possible.
In addition to their own efforts to prevent harm, local law enforcement should notify the
protected person (or victim in a misdemeanor domestic violence conviction) of the attempt
to obtain a firearm.

4. Allocations should be made to an appropriate federal agency that can convene key
stakeholders from across the nation to develop guidelines for ensuring state-level
compliance with federal law. Doing so will reduce the duplication of effort: Although
enforcement of these laws will occur primarily at the state and local levels, many of the
implementation and enforcement issues are shared across jurisdiction and locale.

« Standard court documents given to a restrained person or domestic violence
misdemeanant should include a statement (in bold typeface or otherwise highlighted)
indicating that firearm purchase and possession is prohibited.

Models and guidelines for firearm relinquishment and removal should be a central topic.

5. Consideration should be given to whether firearm prohibitions should be extended to
related circumstances. For example, federal law does not address the needs of those who
did not live with or have a child with an abuser, that is, former dating partners are not
covered. Federal firearm prohibitions should include provisions for victims of stalking
even if there was no prior intimate relationship. Stalkers typically either strongly desire a
relationship or perceive one when none exists. When attempts to establish contact are not
fulfilled, stalkers may develop the motivation yet should not be allowed the means by
which to harm their victims.
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Mr. KuciNIicH. Thank you very much, Professor Sorensen.
We will next hear from Professor Webster. You may proceed.

STATEMENT OF DANIEL WEBSTER

Mr. WEBSTER. Thank you, Mr. Chairman.

I have submitted my written testimony. I am going to try to just
cover some highlights.

Basically, the general objectives of most gun control laws, Fed-
eral, State or local, are actually well-founded in science. Violence
is not a random phenomenon, there are predictors and prior crimi-
nal offending problems with mental health are factors that a num-
ber of studies have shown to be associated with a risk for violence.
There is frankly little disagreement about the general objectives of
these basic polices. But the reason I guess we are here is, there is
a huge disconnect between the objectives of the policies and wheth-
er the current laws are inadequate or are being enforced ade-
quately.

I would like to focus first on whether our criminal history restric-
tions are really adequate to address the objective, again, of trying
to keep guns from dangerous people. Professor Sorensen mentioned
the exclusions that were put into place in the 1990’s for domestic
violence offenders. Aside from that prohibition, we prohibit felons.

But the question is, is that really the appropriate bar we want
to set for someone, as long as you have been able to avoid getting
a felony conviction or conviction for domestic violence, then you can
have as many guns as you would like?

There is precious little research, I am very sorry to say, to tell
us enough about the adequacy of these current standards. There is,
however, one study that looked at homicide offenders in the State
of Illinois. What that study found was that, while the offenders
typically had very long criminal histories, 57 percent of those did
not have a felony conviction. So we are clearly missing a lot of
criminal offenders by setting the bar at felony.

There has been research done in California that showed that in-
dividuals with misdemeanor convictions have elevated risk for fu-
ture violence. Those who are going to purchase firearms and have
prior misdemeanor convictions are seven times more likely to com-
mit future crimes of violence and firearms-related crimes than are
individuals who don’t have those kinds of convictions.

California changed its policies in the early 1990’s to deny violent
misdemeanors firearms and what further research showed is that
those who were denied were significantly less likely to re-offend
than were individuals with similar arrest histories prior to them
adding the new misdemeanor restrictions. So I think that is an im-
portant area to really fully achieve our objective of keeping guns
from criminals and dangerous individuals.

Another category of criminal offense that is not adequately ad-
dressed in Federal law and in 23 States is offenses committed
while the offenders were juveniles. If those same offenses had been
committed by an adult, they would have been prohibited from
being able to purchase a firearm when they are of age. Criminal
offending as a juvenile, particularly if that offending is serious or
chronic, is very strongly related to adult offending. So that is an-
other area in which, to achieve our objectives of keeping guns from
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dangerous people, we could expand those kinds of exclusion cri-
teria.

I want to sort of, I see that my time is about over, but I want
to mention that with respect to the Tiahrt Amendment, many good
points were made on the effects that has on local law enforcement.
I want to say, as a researcher, it also impedes the kind of work
that I have done to inform gun violence prevention efforts.

And a study that we published last year showed that prior, when
the data were more available, did not have the Tiahrt restrictions,
and it was discovered that a gun dealer just outside of Milwaukee
was a leading seller of crime guns, when that was made public,
that dealer voluntarily changed his sales practices, and our re-
search showed that the rate at which his guns went into the crimi-
nal commerce reduced by more than 70 percent. We got more re-
cent data through the assistance of the Milwaukee police depart-
ment and found that post-Tiahrt, when the data were not readily
available and basically gun dealers could do what they want, the
problem went exactly back to where it was before the gun dealer
was revealed as having problems with his sales practices.

So I think that aside from simply helping address a very specific
criminal case, there is also the issue of having data available to re-
searchers and the public, so people will be more accountable.

[The prepared statement of Mr. Webster follows:]
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Violence is not a random behavior. While there is no test to identify with 100% accuracy who
will commit acts of violence, studies have identified several risk factors. Committing prior acts of
violence, particularly if there is a chronic pattern, is a good predictor of future violence." > >
Mental illnesses, addiction and substance abuse also significantly heighten risk for committing acts
of both interpersonal violence and self-inflicted violence. 4.3

The consensus among researchers who study violence is that access to firearms increases the
lethality of violent acts.® Relatively unrestricted access to firearms may be the factor that best
explains why the homicide rate in the United States is many times higher than that found in other
high-income countries. Compared with other industrialized countries, U.S. cities are no more
crime-ridden,” our schools are no more overrun by bullies, nor are our teenagers more inclined to
get into fights or carry weapons.®:® Violence in the United States is unique in its high level of
lethality, a phenomenon largely explained by the much wider use of firearms in assaults,'®

The primary objective of the Gun Control Act of 1968 and most other gun control policies at
the federal, state, and local level — to keep firearms from individuals deemed to be dangerous based
on their prior criminal history and mental health status — is well founded in science as well as in
common sense. It is also an objective that virtually all citizens, including virtually all gun owners,

support.”‘ 12

Yet our federal laws and enforcement efforts are inadequate to achieve this fundamental and
widely-supported objective. Current federal criteria for prohibiting firearm sales and possession
miss a large portion of persons who go on to commit murder and other violent crimes. As we have
seen with the tragic homicide spree at Virginia Tech, there is great need for improvement in our
systems for identifying individuals who meet current legal firearms prohibitions. There is an
enormous loophole that only requires licensed firearms retailers to screen firearm purchasers, even
though 40% of firearms purchases do not involve a licensed retailer.”” Until necessary reforms are
made in our federal gun policies and their enforcement, the United States will continue to be
exceptional among high-income countries for our incredibly high homicide rates.

Using Criminal History to Screen Firearm Purchasers

Given the enormity of gun violence in the United States and the broad public support for
keeping guns from dangerous people, it is scandalous how little research has been done to assess
the appropriate criteria for prohibiting individuals from possessing firearms. Until the mid-1990’s
when domestic violence offenders were targeted, federal firearms prohibitions for criminal
infractions were limited to felons. A study of homicide offenders in llinois found that 43% had a
prior felony conviction within 10 years of committing a murder, compared with 4% of comparisons
who had not committed a murder.'* Thus, most homicide offenders in this study would not have
been prohibited from possessing a firearm due to a felony conviction.

But there are criminal histories short of felony convictions that predict future violence, A
study of young handgun purchasers in California found that those with a prior misdemeanor
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conviction were 7 times more likely to commit future crimes than those without such convictions.
Men with two or more prior misdemeanor convictions were more than ten times as likely to commit
future crimes involving firearms and violence than were handgun purchasers that, at the time of
purchase, had been law-abiding.'* In 1991, California expanded legal firearms exclusion criteria to
include convictions of misdemeanors for violence. Researchers found that handgun purchase
applicants who were denied for misdemeanor convictions following the expanded restrictions were
significantly less likely to commit new crimes involving guns and violence than were individuals
with similar arrest histories that were allowed to purchase a handgun in the years preceding the new
restrictions.'® More research is needed to fully assess the effectiveness of prohibiting violent
misdemeanants from possessing firearms.

Many juveniles who engage in delinquent behavior desist from such behaviors when they
enter adulthood. However, criminal offending as a ;uvenile, particularly if the offending is serious
or chronic, is predictive of offending as an adult. " **'7 Thus, it is prudent to prohibit firearm
ownership for young adults who have committed offenses as juveniles that would have prohibited
an adult from possessing a firearm. Twenty-seven states have laws that prohibit firearm sales to or
possession by individuals who have committed disqualifying crimes as juveniles, but six of these
states do not provide or access the juvenile records needed to enforce these laws. Consistent with
research findings on the trajectories of criminal offending over the life span, some states restore
firearm ownership privileges at age 30 if juvenile offenders have no disqualifying adult violations.
To my knowledge, the effectiveness of firearm prohibitions for juvenile violations has not been
studied.

Firearm Prohibitions for Persons with Mental Ilinesses

Persons with serious mental illnesses, particularly if untreated, are at increased risk for
committing violent acts against themselves and others." *** Very few people with mental illnesses
associated with heightened risk for violence are likely to meet the legal criteria for firearm
prohibitions. Such criteria include court orders committing someone to a mental hospital, being
adjudicated “mentally defective,” legal findings that a person is incompetent to manage his or her
affairs or is a danger to himself or to others, and court findings that a person was incompetent to
stand trial or was not guilty by reason of insanity.

To my knowledge. there are no published studies evaluating the impact of firearms
prohibitions based on mental illness; however, there is reason to be skeptical that these restrictions
are having a substantial impact. The restrictions apply to a relatively small number of people, some
of whom are not dangerous. Only 22 states currently report any mental health records to the
National Instant Criminal Background Check System to allow for screening of prospective firearm
purchasers. And even in these states that do report data on mental health exclusions, the systems for
reporting cases are far from perfect.

States” privacy laws, which restrict the sharing of data about an individual’s mental health
status, are an important barrier to the effectiveness of the current mental health exclusions. I will
not address the legal hurdles to states submitting data on mental health exclusions for the purpose
of screening firearm purchasers. But from a policy perspective, concerns about privacy of mental
health records relevant to firearms prohibitions might be minimized by the FBI maintaining two
separate databases for firearms-related background checks — one for criminal offenses and one for
mental health exclusions. While the database for criminal history could be made available to
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employers, the one for firearm prohibitions for the mentally ill would have stricter security and its
use would be limited to law enforcement agencies. While there is a public safety interest in
keeping firearms from individuals with serious mental illnesses, there is little evidence that policies
prohibiting the seriously mentally ill from possessing firearms play a role in determining whether
individuals seek care for their mental illness.'®

Improving Systems for Keeping Firearms from Legally Prohibited Persons

While there are many ways that we can improve policies designed to keep firearms from
dangerous persons, perhaps the most important would be to close the most substantial loophole in
federal laws. There is no rational basis for limiting the required background checks for gun
purchasers to licensed firearm dealers. Forty percent of firearms sales in the U.S. do not involve a
licensed gun dealer, and 80% of the public supports a law requiring background checks for private
firearms sales.

While it facilitates firearms commerce, the instant background check system in place in most
states is vulnerable to errors and abuse and enables dangerous individuals to obtain firearms.
Although it typically takes more than a week for authorities to determine dispositions of arrests
when the information is not in the NCIC database,'® federal law allows firearm dealers to sell
firearms after three business days have elapsed from when the background check was initiated.
This results in thousands of guns going into the hands of prohibited individuals.

Relatively few states require firearm purchase applicants to be fingerprinted. The individuals
entrusted with providing and verifying the information for the background check are the
prospective purchasers and sellers rather than a public safety official. The General Accounting
Office conducted a study in which they sent individuals with fake identification into gun shops in
several states. Not a single one of those 1D’s or purchasers were questioned or their sales

stopped.®

A handful of states have adopted the type of broader exclusions and comprehensive
regulations of fircarms sales that our federal laws lack. Our research shows that these systems are
quite effective in keeping guns sold within the state from getting into the hands of criminals.?!

Conclusion
Keeping firearms from dangerous individuals is vital to the public’s safety and is achievable.

A large majority of the public, including gun owners, supports necessary reforms. Congress has an
opportunity to enact such reforms that will save lives.
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Mr. KucINICH. Thank you, Professor Webster.
I will now hear from Mr. Honberg. You may proceed.

STATEMENT OF RONALD S. HONBERG

Mr. HONBERG. Thank you, Chairman Kucinich. I am very pleased
to be here today on behalf of NAMI, which is a grassroots advocacy
organization comprised of people with serious mental illness and
their families.

I would like to say at the outset that NAMI very much supports
efforts to prevent violent or potentially violent individuals from
possessing firearms. We thank you for the opportunity to help
guide the committee’s inquiry toward that end.

In the wake of the Virginia Tech tragedy, many questions have
been raised about how someone like Mr. Cho could have been al-
lowed to purchase handguns. The real lessons of the tragedy, how-
ever, lie in the failed mental health system. Although we realize
this hearing’s focus is on our gun laws, it is equally important to
recognize that timely and appropriate treatment might well have
prevented that tragedy.

With respect to the gun laws, I would like to make three basic
points. First, there has been a suggestion today that the regula-
tions guiding reporting of mental health information are clear. We
don’t think that the guidelines in the Brady regulations are suffi-
ciently clear and that may be part of the problem. For example, the
term that is used to describe mental illness is “Adjudicated as a
mental defective.”

That term needs to be changed. It is both stigmatizing and in-
compatible with modern terminology used in the diagnosis and
treatment of people with mental illness. It also creates significant
uncertainty over who is and who is not covered under the law. The
regulations implementing the Brady law attempt to define this
term, but for reasons enumerated in detail in my written testi-
mony, this definition is still very unclear.

No State official charged with carrying out the requirements of
the Brady bill could possibly know what this means, as it is a term
that has been obsolete for close to 40 years. And just as we
wouldn’t use the term idiot or imbecile in Federal law, so too
should we not use the term “adjudicated as a mental defective.”

Second, as I stated at the outset, we support efforts to prevent
violent or potentially violent individuals from possessing firearms.
However, mental illness should not be a proxy for violence. Current
research, including the findings of the landmark Surgeon General’s
report on mental health in 1999, strongly demonstrate that the
overwhelming majority of people with mental illness are not vio-
lent. Research does show that a small subset of people with mental
illness may pose higher risks of violence, and predictors include a
past history of violence, non-participation in treatment, and co-oc-
curring abuse of illegal drugs or alcohol.

The NICS reporting system needs to be based on these kinds of
clear risk factors. One model to consider for reporting is that under
California law, which is categories that directly link to violence or
potential violence. It is also important to keep in mind that other
categories included in the NICS data base are more directly linked
with violence. For example, as you have heard, court orders that
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restrain individuals from harassing, stalking or threatening an in-
timate partner or child of an intimate partner, and misdemeanor
convictions for domestic violence are included. These categories are
probably more directly relevant to potential violence than mental
illness per se.

So we believe that efforts must be made at the Federal level in-
corporating expertise from the National Institute of Mental Health
and the Substance Abuse and Mental Health Services Administra-
tion to develop clear reporting criteria and mechanisms that are
linked to violence, not solely to mental health treatment.

Finally, NAMI believes that standards must be developed in Fed-
eral law to protect the privacy of information provided to the NICS
system. We are very concerned that concerns about the inappropri-
ate disclosure of sensitive information about mental health treat-
ment may be a significant impediment for people with mental ill-
ness to seek help when they need it. Representative McCarthy has
included a provision in H.R. 297, the NICS Improvement Act,
which we have heard referenced a number of times today, requiring
the publication of regulations by the Attorney General for protect-
ing the privacy of information provided to the system. This would
indeed be a positive step.

But we believe these regulations must specify that only names
and addresses should be included in the NICS system—I heard
today that is in fact the case, that is not very well known to the
public—with no further information about why a person is on the
list. The law should also prohibit sharing the list with any Federal
or State agency or individual for any other purpose, and privacy
protections should apply to all agencies and individuals responsible
for collecting and providing information for the NICS system.

In conclusion, as I have said, we support efforts to prevent vio-
lent individuals from possessing firearms. In accomplishing this
laudable goal, it is very important to establish criteria that achieve
this objective without inadvertently subjecting people with mental
illness to further stigma and prejudice, which can deter people
from seeking treatment when they need it the most.

Therefore, NAMI recommends a regulatory process that incor-
porates current scientific knowledge and brings clarity to this very,
very complex issue. Thank you again.

[The prepared statement of Mr. Honberg follows:]
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Chairman Kucinich, Congressman Issa, and distinguished members of the Subcommittee, my
name is Ron Honberg and I am the Director of Policy and Legal Affairs for the National Alliance
on Mental Iliness (NAMI). NAMI is a grassroots advocacy organization comptised of people
with serious mental illness and their families, with more than 1,100 affiliates in all 50 states and
the District of Columbia.

In the wake of the Virginia Tech tragedy, many questions have been raised about how something
of this magnitude could have happened and how someone like Mr. Cho could have been allowed
to purchase handguns. For NAMI, the story of someone falling through the cracks and not
getting the mental health treatment they obviously needed is all too common. Of course, it is
very rare that such individuals commit acts of violence towards others. More commonly, they
suffer silently — desperately needing treatment and support but failing to get it from a system and
a society that frequently turns a blind eye.

NAMTI has been asked to address the National Instant Background System (NICS) but we believe
the real lessons of the Virginia Tech tragedy lies in the failed mental health system. We call on
Congress and the States to allocate sufficient resources and direct these resources to ensuring that
people get the treatment they need when they need it.

Tuming to the issue of gun control, the Virginia Tech tragedy revealed flaws in the NICS
system. Under federal law, states are required to report certain categories of individuals for
inclusion in the NICS system, but it appears that many states are not complying with these
reporting requirements

Our focus at NAMI is specifically on severe mental illness. Thus, our comments today are
focused on the impact — or potential impact — of federal gun reporting requirements on people
with severe mental illness. NAMI strongly supports an effort to prevent violent or potentially
violent individuals from owning guns. Our concern however is that mental illness should not be
a proxy for violence.

To recount some of the history, when Congress passed its first gun disclosure law in 1968,
people “adjudicated as mental defectives” and “people committed to a mental institution” were
identified among those who should not be permitted to own or purchase guns.

No attempt to define these terms occurred until 1998, when the U.S. Department of the Treasury,
Bureau of Alcohol, Tobacco and Firearms, promulgated regulations to implement the Brady Act.

The term “adjudicated as a mental defective” is defined as follows: (27 CFR § 555.11)

“A determination by a court, board, commission or other lawful authority that a person, as a
result of marked submormal intelligence, or mental illness, incompetency, condition or disease:

{1} Is a danger to himself or to others; or
(2) Lacks the mental capacity to contract or manage his own affairs.
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(b} The term will include —

(1) A finding of insanity by a court in a criminal case; and
(2) Those persons found incompetent to stand trial or found not guilty by reason of lack
of mental responsibility by any court or pursuant to articles 540a and 76b of the
Uniform Code of Military Justice, 10 U.S.C. 850a, 876b.
No definition of the term “committed to a mental institution” is in either the Brady Handgun
Violence Prevention Act or the implementing regulations.

NAMI has four major concerns about the current definition in the Brady bill: the vague and
outdated language in the definition, the lack of a clear connection between mental illness and
violence, the lack of time limits, and privacy concerns. We recommend a regulatory process that
involves the relevant federal agencies, including the National Institute of Mental Health (NIMH)
and the Substance Abuse and Mental Health Services Administration (SAMHSA), to develop a
clearer definition that reflects modern science.

1. The definitions used to implement the Brady law are vague and do not clearly define
who should and sheuld not be included:

First, as a threshold consideration, the term “adjudicated as a mental defective” is both
stigmatizing and incompatible with modern terminology used in the diagnosis and treatment of
people with mental iliness. No state official charged with carrying out the requirements of the
Brady bill could possibly know what this means, as it is a term that has been obsolete for close to
40 years. We have received emails and other communications in the last few weeks from people
who are incredulous that such a term would still be used in federal law.

Second, as stated above, the Brady implementing regulations do not define the meaning of the
term “committed to a mental institution.”  Thus, it may be presumed that anyone ever civilly
committed to a hospital would be included. Yet, not all people under involuntary civil
commitment orders have been determined to be dangerous to self or others. In fact, many state
statutes contain criteria for civil commitment such as “gravely disabled”, inability to provide for
basic needs, inability to make rational decisions, and other factors. If past violence is a strong
predictor for future violence, as the research strongly suggests, then criteria for excluding people
from possessing guns should be linked to violence, not just to treatment for serious mental
illness.

Third, the inclusion of people who “lack the capacity to contract or manage their own affairs” in
the definition, without any durational limits for inclusion on the list, may be problematic as well.
Mental ilinesses are episodic by their nature. Symptoms fluctuate over time. With proper
treatment, people whose capacity to manage their own affairs may be temporarily impaired can
and do recover and go on to live independently and productively, sometimes for the remainder of
their lives. Should a person who experiences a short-term impairment in capacity to manage
money or personal affairs but recovers that capacity be included in the NICS database for the rest
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of his or her life? What impact will knowledge of this have on a person’s willingness to seck
help when they need it? We are very concerned that an irreversible inclusion in the NICS
database is not only inappropriate, but may reduce the willingness of people to seek help for their
mental health condition.

Finally, the broad language in the regulations could be read to include decisions by
administrative agencies. For example, the Social Security Administration sometimes
temporarily assigns Representative Payees to beneficiaries of Supplemental Security Income
(SSI) or Social Security Disability Insurance (SSDI) to help them manage their benefits. These
individuals may require assistance in managing their benefits, but this does not correlate with
violence or potential violence.

NAMI strongly believes that any legislative initiative to strengthen state compliance with
reporting requirements for the NICS system should incorporate greater specificity and clarity in
defining criteria for including certain people with mental illness in the database. As discussed in
further detail below, certain states such as California have definitions that are far clearer and
easier to implement. The federal government should similarly strive for greater clarity.

2. The current definitien, as it applies fo mental illness does not clearly establish a
connection between the categories included for reporting and a history of violence.

The goal of the NICS reporting system is presumably to prevent guns from coming into the

hands of individuals who are dangerous or potentially dangerous to self or others. The broad
criteria for including people with mental illness apparently reflect the judgment that people with
these illnesses are, as a class, predictably more violent. This is not necessarily the case. Current
research — including the findings of the landmark Surgeon General’s Report on Mental Health
(1999) - strongly demonstrates that the overwhelming majority of people with mental illness are
not violent. And, notwithstanding the publicity that surrounds cases involving violence
perpetrated by individuals such as Cho or Russell Weston (the U.S. Capitol shooter), most acts of
violence in America are not perpetrated by people with mental illness.

The research does show that a small subset of people with mental illness may pose higher risks
of violence. Predictors for increased risks of violence include:

» A past history of violence;
¢ Non-participation in treatment; and
» Co-oceurring abuse of alcohol or illegal substances.’

' Swanson, JW, et al, “A National Study of Violent Behavior in Persons with Schizophrenia”,
Archives of General Psychiatry, 3: 490-49%. May, 2006; U.S. Department of Health and Human
Services. "Mental Health: A Report of the Surgeon General” (1999],

www surgeongeneral.gov/library/mentalhealth himi; Steadman Hi, Mulvey EP, Monahan J, ef
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It is important toc keep in mind that court orders that restrain individuals from harassing, stalking
or threatening an intimate partner or child of an intimate partner, and misdemeanor convictions
for domestic violence are all covered under the Brady law.

These categories are probably more directly relevant to potential violence than mental illness per
se. The Committee should take a close look at state reporting to the NCIC under them--not as a
substitute for inquiries about mental illness, but because they may represent a far greater, direct
concern.

Local courts that issue involuntary treatment orders in many cases are the same ones that issue
protective orders. From a perspective of administrative priorities, individuals with mental
illnesses—illnesses that exist through no fault of their own--should not be singled out ina
way that only adds to the stigma that often surrounds the illness. Fundamental fairness is
important in administration of the law.

A regulatory process is needed that carefully examines these risk factors and state laws to
identify those who should be included in the NICS system and those who should not.

3. There are no time limits pertaining to mental illness in the federal regulations for the
NICS system. Once people are placed on the list, they will remain on the list forever.

Since NAMI was founded in 1979, significant progress has occurred in our understanding of
serious mental illness and in treating these disorders. For example, whereas a diagnosis of
schizophrenia was once a life sentence to dependency and suffering, today many people with this
disorder recover and live meaningful, productive, and non-violent lives in the community.

The definitions applicable to people with mental illness in the regulations implementing the
Brady law entirely ignore the effectiveness of mental health treatment.  As stated above, there
are no limits in the definition on the length of time a person who meets one of the criteria should
be included on the list, nor are there any mechanisms available to petition to have one’s name
removed from the list.

Interestingly, reporting criteria set forth in the law of California, a state that has been identified
as a model for reporting, include durational limits in most categories linked with mental illness.
For example, individuals placed under 72-hour holds in psychiatric treatment facilities on the
basis of dangerousness to self or others (as was the case with Mr. Cho) are prohibited from
possessing firearms for five years following discharge. Moreover, the law includes a mechanism
for an individual subject to this prohibition to petition the court to have it lifted based on the

al, “Violence by People Discharged from Acute Psychiatric Inpatient Facilities and by Others in
the Same Neighborhoods”, Archives of General Psychiatry 55: 393-401 {1998},



176

determination that they can possess and use firearms safely. And, individuals under a court-
ordered conservatorship due to grave disability are prohibited from possessing firearms as wetl,
but only until they are found to have recovered their capacity and no longer require a
conservatorship.

While NAMI is not advocating for verbatim adoption of California’s law, we applaud an
approach that identifies factors that increase risk of violence by people with mental illness,
without being overbroad either in scope or duration.

4. The Brady law and regulations currently do not contain specific provisions designed to
protect the privacy of individuals with mental illness whose names are reported by
states and included in the NICS database,

In 2007, people with serious mental illness continue to encounter stigma and prejudice in all
aspects of their lives - housing, employment, and social relationships. And, this prejudice grows
every time a horrendous tragedy occurs involving an act of violence connected to a person with a
mental illness. In recent weeks, as the issue of gun reporting requirements has garnered national
attention, I have received calls from people with mental illness and family members concerned
that the overly broad inclusion of people with mental illness within the NICS database could
have unintended negative consequences.

For example, we are concerned that the awareness that one’s mental health treatment may be
linked to inclusion in the NICS database could serve as a deterrent for people to seek and accept
treatment when they most need it. We know that there are many factors that impede people’s
willingness to seek needed treatment, including certain symptoms that may impair a person’s
awareness of the illness and need for help. Concerns about the inappropriate disclosure of
sensitive information about mental health treatment may significantly reduce people’s
willingness to seek treatment. We know, for example, that many people eschew seeking
reimbursement for mental health treatment through private insurance because they fear the
consequences of potential disclosure.

Thus, we strongly believe that privacy protections in federal gun reporting laws need to be
strengthened. Representative McCarthy has included provisions designed to increase privacy
protections in her proposed legislation, HR 297. However, we believe these protections must go
further. For example, we recommend that only name and address should be included in the
NICS system, with no further information about why the person’s name is on the list. And, the
law should specify that the FBI, which maintains the NICS system, is prohibited from utilizing
or sharing the list for any other purpose or with any other federal or state agency or individual
representative. Finally, privacy protections should also apply to agencies and individuals
responsible for collecting and providing the information for the NICS database.
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In conclusion, NAMI supports efforts to prevent violent individuals from possessing firearms. In
accomplishing this laudable goal, it is important to establish criteria that achieve this objective
without inadvertently subjecting people with mental illness to further stigma and prejudice which
can deter people from seeking treatment when they need it the most. Therefore, NAMI
recommends a regulatory process that incorporates current scientific knowledge and brings
clarity to this very complex issue.

Thank you for affording us this opportunity to testify.
Respectfully Submitted,
Ronald 8. Honberg
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Mr. KucCINICH. Thank you, Mr. Honberg.

Professor Sorenson, one of your recommendations is extending
the purchase prohibitions to those who stalk former dating part-
ners. Could you explain why the prohibition should be expanded to
include those individuals?

Ms. SORENSEN. I believe it should be expanded to both former
dating partners and stalking, regardless of the relationship, wheth-
er there was a prior relationship or not. People who are in the pub-
lic eye are sometimes stalked by others and that kind of obsessive
quality of wanting to have a relationship with someone is, and then
to not have that be met, can be very disappointing. Then the per-
son can sometimes become violent.

So I don’t think that there should be, the firearms provision,
there should be discussions about whether it should be extended to
all cases in which stalking has been, and there is a restraining
order in place, where a judge or commissioner has already decided
that this person constitutes a credible threat to this other person,
so that it goes through the regular due process. But I think it
should be extended there.

Also, I believe it is former boyfriends and girlfriends, or maybe
it is boyfriends and girlfriends in general, are those who are at
highest risk of intimate partner homicide. So it seems like we
would want to include that group in this protection under Federal
law about domestic violence restraining orders.

Mr. KucINICH. Do you see any wisdom in allowing States to
adopt more stringent laws to see what works and how to balance
rights, or do you think that we know enough now to establish uni-
formity at a Federal level for the expanded categories that you
have discussed?

Ms. SORENSEN. Several States have already had these in place.
California has had these in place for quite some time. This infor-
mation is entered into the system that California uses to check for
background checks and for purchases. So there is evidence that it
is already working, or at least it can be implemented, is a better
way to put it.

Mr. KuciNicH. Tell me more about who you work for in terms of
the statistics that you gather and the policy recommendations that
you make.

Ms. SORENSEN. This has been a content area for me, for my re-
search, for a number of years. I also had the privilege of serving
on an attorney general, this is for the State of California, former
Attorney General Bill Lockyer, his policy committee, it was a task
force. One of the things that we looked into was whether firearms
prohibitions were being enacted appropriately and were being en-
forced correctly. We were surprised to find that there were a num-
ber of counties that were, as we put it, under-reporting. We would
have expected far more restraining orders from them than we were
getting. Sometimes it was because they weren’t entering them,
sometimes because the judges had crossed their prohibitions off on
restraining orders. And sometimes because they lacked personnel
to do it.

And when it was brought to the attention, from the State Attor-
ney General, to the local DAs and such, and the local police offi-
cers, and the persons who were responsible for that, they changed
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practices. So simply letting them know that, we are paying atten-
tion and we are going to be monitoring this, brought them quickly
into compliance on some things.

I think federally, if we know that is going to happen and that
is happening at a Federal level, that would be great. We have
fewer than 1 million restraining order records in NICS right now.
There should be lots more than that.

Mr. KuciNicH. Thank you very much.

Professor Webster, the ways that the laws are designed now, the
prohibited categories at the Federal level and at the State level are
mostly permanent. You do mention the case that some States re-
store firearm privileges at age 30 if juvenile offenders have dis-
qualifying adult violations.

Should this happen for other categories?

Mr. WEBSTER. I am not sure if I get the question. So the question
is whether some prohibitions might be time limited? OK. I think
if it is a matter of not having, if that is the only way you can get
the restrictions, I think it makes a lot of sense. We do know a fair
amount about developmental trajectories for criminal offending.
Typically, if there is no offending during the adult years, it is pret-
ty darned rare that they are going to be a problem later.

Mr. KUCINICH. So for example, if a person is convicted of a felony
or domestic violence misdemeanor as a young man or woman,
would they be a demonstrated risk purchasing a handgun in their
50’s when their record is otherwise immaculate?

Mr. WEBSTER. It would be an unusual set of circumstances. I am
not saying there is no risk.

Mr. KucCINICH. Is there any social science there at all?

Mr. WEBSTER. I don’t know of a very specific study that examines
exactly that. I will just say it would be an unusual set of cir-
cumstances.

Mr. KucinicH. I have a question for both you and Mr. Honberg.
Are there any good studies that show what classes of mentally ill
people are likely to commit a crime, or specifically, whether the
Federal definitions of mentally defective and committed to a men-
tal institution are based on sound social science? Professor Web-
ster.

Mr. WEBSTER. I have not been able to find a study that would
define the mental health problems in the way that the Federal law
does. I think Mr. Honberg was right on in saying that sort of the
definitions and how we define that doesn’t line up with how sci-
entists and clinicians tend to do that kind of thing.

So there is really nothing to go on to say for sure whether those
set of criteria really are logical. I do agree with what he was saying
earlier, that there are certainly a number of very seriously men-
tally ill people who might be technically disqualified but who prob-
ably really are not a threat. On the other hand, there are certainly
a number of individuals when mental health conditions that re-
search shows does elevate risk.

Mr. KuciNICH. Mr. Honberg.

Mr. HONBERG. There certainly have not been any studies that I
have seen that have looked specifically at the relationship between
mental illness and the likelihood of committing a violent act with
a gun. But there have been studies that have looked at mental ill-
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ness and violence, a number of them, some recently published. As
I said, the risk factors that have been identified, with the caveat
that the overwhelming majority of people are not violent, if the per-
son is not receiving treatment, if the person has engaged in vio-
lence in the past and if the person is engaging in what is known
as the co-occurring use of alcohol or substance abuse.

I will say that a lot of the categories that are in the Federal law
seem to have a fairly tenuous link with violence. Involuntarily com-
mitted may be legitimate if the basis of the commitment is on the
basis of being dangerous to self or others. But we know that there
are many people who are involuntarily committed who are commit-
ted for other reasons that have nothing to do with violence.

We also know that included in the Federal definition potentially
are people who may have been found at one time or another to be
incompetent, to manage, for example, their money for a temporary
period of time, were assigned a guardian but after a period of time
regained their competence. We also know that recovery from men-
tal illness is very possible these days and that people can go from
a time when they may not have been doing well to 20 or 25 years
of independence and productivity. So the idea of having a
durational limit or some criteria in law makes sense to us. Inter-
estingly, California, which actually has a definition which in some
respects is broader than the Federal definition, but also has
durational limits, in one category 5 years, in another category
when the person regains their competence. It also has procedures
in place that would enable people to petition to have their name
taken off the list. It makes sense to us.

Mr. KuciNIicH. Obviously, everyone who may have at one time or
another suffered from mental illness is not necessarily violent. Do
you have any comments based on your study or analysis of the in-
dividuals involved in the tragedy at Blacksburg?

Mr. HONBERG. I don’t think we know enough yet about Mr. Cho
to know what his diagnosis was. What we do know is that there
were some, based on the media stories that have come out, that
there were some telltale signs. He was actually held on an involun-
tary basis on a 72 hour hold in a hospital. He was released on
strict conditions that he participate in outpatient treatment. He
was actually committed on an outpatient basis to outpatient treat-
ment. There was clear language in that commitment order that
said he was potentially dangerous to self or others.

Then 2 years passed before the tragedy occurred. And the last
thing I want to do is play Monday morning quarterback here. But
this was somebody where there was clear notice that he was poten-
tially at risk. What happened, as happens time and time again, is
that the mental health system didn’t do its job, didn’t provide him
with the services that he needed. There was no coordination be-
tween the court and the mental health system. So he basically
went without treatment for 2 years, and his symptoms, it appears,
only got worse.

So in a situation like that, where there was actually a finding of
potential dangerousness, we would have no problem with a person
under that circumstance going on the list, at least for a period of
time, until the dangerousness is abated.
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Mr. KUCINICH. Anyone else on the panel want to comment on
that one?

I would like to ask Professor Webster, you wrote that there is lit-
tle evidence that policies prohibiting the seriously mental ill from
possessing firearms play a role in determining whether individuals
seek care for their mental illness. You cite a 2001 study. Can you
explain this study?

Mr. WEBSTER. Yes. It was a study that was a survey and asked
individuals the reasons, individuals with mental health problems.
They asked simply what are the reasons that you did not seek care.
The study did not reveal any responses that indicated that they did
not seek care because they were concerned about being on a list
that would prohibit them from purchasing firearms. Only

Mr. KuciNICH. Did you say they were or weren’t?

Mr. WEBSTER. They were not. There were no responses reported
in that study that had anything to do with that. The only thing
that was even remotely close to that was that 14 percent said that
they did not seek treatment due to issues of stigma around that.
The degree to which we conflate criminality with mental health,
that of course creates the stigma. But that is a few, that is a little
bit removed.

So I think that the general objective of keeping firearms from,
basically I am in agreement with Mr. Honberg that there is a set
of individuals with mental illness that at least temporarily are
going to be potentially dangerous. By restricting access to firearms,
it should not be a barrier, will not be a barrier to them getting
care.

Mr. KuciNICH. Do you have a comment, Mr. Honberg?

Mr. HONBERG. Yes. Again, I think we are in agreement, certainly
on the point that we need to try to identify the people who are at
risk and make sure that they don’t get firearms. But I do want to
emphasize just how pervasive the stigma that people with mental
illness face and how even the perception that your name may go
on a list, people worry about the time about sensitive information,
about their mental health records being disclosed and adverse con-
sequences as a result.

I will just give you an example that I think you I am sure have
heard before, that a lot of people, when they need mental health
treatment, if they are fortunate enough to have private insurance,
oftentimes choose to not seek reimbursement through their private
insurance, for fear that somehow the information that they re-
ceived that treatment will be disclosed and that there will be ad-
verse consequences in terms of losing their jobs or impacting in
their social relationships.

So my point is that we have to be very, very careful about this.
We certainly can’t be careful enough in terms of the privacy protec-
tions that we put in place for people.

Mr. KuciNiCH. That raised a question. One of the early panelists
today in testimony stated the following: “FBI data indicate that a
small fraction of the number of Americans who have been involun-
tarily committed in mental institutions has been reported to the
NICS. As of November 30, 1999, the FBI had received from all
States a total of only 41 records of mentally ill persons. Although
the number of mental health records provided to NICS has in-
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creased, in 2003 there were more than 143,000, mental illness re-
main significantly under-reported. As a result of the FBI’s lack of
information about mentally ill persons, it cannot be assured that
an FBI background check will find that a person is ineligible to
possess a firearm due to mental illness.”

So there is that kind of a quandary. The question that you raise
about just the reporting, so if someone is involuntarily committed,
let’s say they have a nervous breakdown because of the loss of a
loved one. Is this the kind of concern that you are——

Mr. HONBERG. I would say, just addressing broadly the question
of why so many names aren’t being reported, I think there are two
reasons for that. I think in the process of giving you those reason
I will get at your question.

First, I have to make a point that a lot of States don’t do a very
good job of keeping data. We did a report last year, we did a na-
tional report card on States. We found that a number of States
couldn’t even provide you with an unduplicated count of people
that they served in their mental health system in a given year. So
that clearly, the technology has to be improved.

But I also get back to the point I made in my testimony, which
is that the definition is really vague and unclear. I don’t think that
States really understand who they are supposed to report and who
they are not supposed to report. That is why I think it is very im-
portant to revisit the definition at this point.

What Representative McCarthy is trying to accomplish in her
legislation 1s very important, and we support her goals. But there
is an aversion, perhaps for understandable reasons, based on what
I heard earlier today, to reopen the Brady law and to reopen the
regulations. But I really think that when it comes to the definition
of who with mental illness should be reported and who shouldn’t,
it is important to do that. That is really what we are pushing for
as an organization.

Mr. KuciNicH. Thank you very much.

One of the things I want to comment on, in this discussion about
the gun violence and the reporting of statistics, and of course, your
presence here is to talk about the role of mental illness as one of
the reporting categories, one of the things that occurs to me is the
fact that we are still struggling with the issue of mental health
parity in this country, and making sure that those who are men-
tally ill have access to the health care services that they need on
an equal basis with people with other types of illnesses.

John Conyers and I have produced a bill, H.R. 676, the Universal
Single Pair Not-for-Profit Health Care Bill, that among other areas
provides for fully covered mental health. That would be one way in
which we would have a chance to look at those issues in much
mor&e detail and provide the kind of care that people obviously
need.

With respect to Professor Sorensen and to Professor Webster,
your familiarity with various types of violence and their relation-
ship to crimes of violence using implements like guns, you may be
familiar with another proposal, H.R. 808, to create a Cabinet-level
department of peace and non-violence, which looks specifically at
the issues that both of you have talked about, domestic violence,
spousal abuse, child abuse, violence in schools, gang violence, gun
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violence related to that, racial violence, violence against gays, po-
lice community conflicts. It creates an organized approach to deal-
ing with it based on really reaching out to professionals such as
yourself to get that expertise and get it into solid programs that
work with existing groups or work with the educational system to
teach non-violence and non-violent conflict resolution at an early
age.

So as I am listening to your testimony, I am thinking about how
a new model essentially could be constructed to look at the prob-
lems that were presented today, which are basically quantitative,
in effect, trying to get the data to try to determine where do we
go from here. Even as we do that, it is still possible to look at cre-
ating other models that change the gross numbers that we see re-
flected in these tragedies.

So I want to give each of you a chance for a closing statement,
if you would like. Professor Webster.

Mr. WEBSTER. I would just close in saying that it is my sincere
hope that Congress will act to make some of the reforms that were
discussed today that really can achieve the objectives that truly the
vast majority of Americans agree upon. When I say that, I mean
gun owners. Virtually all kinds of common sense regulations that
have been discussed in this hearing today gun owners support.
There may be extremist organizations that don’t. But when you do
polling, gun owners agree with it.

So I hope that we can start to make progress on this. It is one
of the largest public health problems that we face. The Federal
Government needs to step up to the plate.

Mr. KucINICH. Professor Sorensen.

Ms. SORENSEN. Professor Webster said it well. The piece that I
would add is that there have been a number of organizations,
groups of former battered women and those who advocate on behalf
of them who have worked hard to get those laws in place. It is real-
ly important, I think, that we make sure they are implemented and
enforced so that we can ensure safety and greater health.

Mr. KuciNicH. Thank you.

Mr. Honberg.

Mr. HONBERG. I just want to express my gratitude for your focus
on broader issues around health care and access to quality health
care. I really think that is at the crux of this tragedy. Without in
any way trying to trivialize the importance of the gun issue, it has
been frankly a little frustrating to me the last couple of weeks that
there has been so much focus on the gun issue with respect to Mr.
Cho and very few questions asked about, well, how could somebody
like this have not gotten treatment.

The answer is, because in many parts of the country, there is no
mental health system in place. Where there is a system, it is crisis
oriented. So you only get services when you are in crisis and only
for so long as you are in crisis.

It would be akin to having a system for treatment of heart dis-
ease where you would only get treatment if you had a heart attack,
and then as soon as the immediate life-threatening event were
averted, you wouldn’t get any more treatment. So it is no wonder
why so many people fall through the cracks. You have certainly
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been, over the years, a great champion for trying to fix our health
care ills in this country and we really appreciate it.

Mr. KuciNicH. I thank the gentleman, and thank all the wit-
nesses. Certainly the discussion that you have started today has
the potential to be the basis of other hearings by this subcommit-
tee. So the staff will certainly be in touch with you. I am grateful
for the professional commitment that each of you have shown to
these issues.

This has been a hearing of the Domestic Policy Subcommittee of
the Oversight and Government Reform Committee. The hearing
today has been about Lethal Loopholes: Deficiencies in State and
Federal Gun Purchase Laws. I am Congressman Dennis Kucinich
of Ohio and the chairman of this subcommittee. I want to thank
all the witnesses for your participation, and this committee stands
adjourned.

[Whereupon, at 6:43 p.m., the subcommittee was adjourned.]

[The prepared statement of Hon. Elijjah E. Cummings follows:]
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CONGRESSMAN ELIJAH E. CUMMINGS OF MARYLAND
OPENING STATEMENT

“LETHAL LOOPHOLES:
DEFICIENCIES IN STATE AND FEDERAL GUN PURCHASE LAWS”

DOMESTIC POLICY SUBCOMMITTEE
OVERSIGHT AND GOVERNMENT REFORM COMMITTEE
THURSDAY, MAY 10,2007
2154 RAYBURN HOB -2:00 P. M.

Mr. Chairman,

Thank you for holding this vitally important hearing to examine
the loopholes and deficiencies in firearm purchasing prohibitions.

I think we were all disturbed to watch the news unfold on April 16,
when we learned that a troubled young man at Virgina Tech
University gunned down 32 students and teachers, and wounded
many others, before turning the gun on himself.

This tragedy represented the deadliest incidence of gun violence in
U.S. history, but it certainly was not the first.

The Amish schoolhouse shootings six months ago, and the
Columbine shooting eight years ago, raised similar concerns about
our society and its prevalence of gun violence.

Those of us involved with policymaking have much to contemplate
in the wake of the Virginia Tech massacre.

We must consider how we protect our young people, how we
respond to individuals who display symptoms of mental illness and
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how our cultural attitudes toward violence impact our
communities.

In my District, I will be meeting with University leaders to
determine what they are doing to better protect their students.

But the federal level, we must carefully examine our firearms laws.

The fact remains that Seung-Hui Cho, the young man who killed
32 people at Virginia Tech, had been flagged as mentally ill and a
potential danger to himself and others.

Under the 1968 Gun Control Act, Mr. Cho should not have been
allowed to purchase a firecarm. Yet we know that he did in fact
pass a background check by the state of Virginia, and he legally
purchased two guns that he used to carry out his heinous act.

There is something wrong with this picture. Story after story
coming out of the Virginia Tech incident indicated that officials
had good reason to suspect that Mr. Cho might inflict violence
against his community.

Other factors certainly contributed to his actions on April 16;
however, the best safety measure we could have taken would have
been to stop him from purchasing a firearm.

It defies logic that we would allow any person deemed to be a
danger to himself and others to purchase a firearm. Because we
have failed to do so, we now have the example of the Virginia
Tech massacre to bear out this assumption.

Thirty-two people are dead because we cannot seem to implement
an effective gun control law in this country—and that certainly is
not the extent of the problem.
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Every year, almost 30,000 Americans die by gunfire. We live in
the most violent society in modern history.

How much more killing must we endure before we do something
about it?

[ certainly am ready for action. That is why I would like to thank
you again, Mr. Chairman, for holding this hearing to examine this
critically important issue.

I look forward to the testimonies of today’s witnesses and yield
back the remainder of my time.

ELIJAH E. CUMMINGS
Member of Congress
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QUESTIONS

Mr
-

Ms

. Honberg

In your testimony, you stated that you think including “mental illness” as a reason for
being prohibited from buying a gun on the NICS is inappropriate. Do you believe
there should be no category for people with mental health problems at all?

You stated that having them listed would preclude people from seeking help. Ihave
to wonder, is that really that much of an issue? Would people actually not seek help
because they are afraid they might not be able to purchase a gun in the future?

Do you believe that the FBI should share the NICS list with local law enforcement
agencies if that list includes mental illnesses?

. Sorenson

You stated that guns are not being removed from households when the husband is
under a domestic violence restraining order.

What would be the easiest way to remove the gun? i.e. when the order is served, the
man arrested, a certain time period after the order is served?

What is the law in regards to dating relationships? If a boyfriend is served a
restraining order, can he still legally purchase and possess a gun?

Mr. Helmke

Mr.

Other witnesses seem to think there is no clear definition of mental iflness and that
those who commit themselves voluntarily may be ensnared by the law and that
mental illnesses are clearly listed on the NICS list. Can you address these
discrepancies?

H.R. 297 would provide incentives (in the form of granis) to states to provide their
records on people prohibited from buying guns to the NICS but would not make
mandatory. Do you think it should be mandatory?

You stated in your testimony that 28 states do not make mental health orders
available, and thus allow people who should be prohibited from buying guns to
purchase them. How do you think we could close what is clearly a loophole in the
federal law?

. Webster

You recommend in your testimony that adults with violent misdemeanors and
juveniles with criminal offenses should be included in the NICS list. Do you think
they should be included for the remainder of their lives or for certain amounts of
time?

If you could implement only one of your recommendations, which would it be?
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